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AN EQUAL SAY AND AN
EQUAL CHANCE FOR ALL

Buckley v. Valeo at 40

BY ADAM LIOZ

uckley v. Valeo is a January 30, 1976 Supreme Court ‘ ‘
case that struck down key pieces of Congress’ post-
Watergate money in politics reforms, and set the

structure of modern campaign finance law.! Buckley and Buckley helped
the line of cases that followed—including 2010’s Citizens structure a society
United>—eliminated many of the strongest protections in which wealthy

against wealthy individuals and institutions translating .
o i , interests can freely
economic might into political power, and has helped sustain

a vicious cycle of political, economic, and racial inequality translate economic
that endures today. might directly into
political power.”

What law did the plaintiffs challenge?

Congress passed the Federal Election Campaign Act
(FECA) in 1971, but then strengthened it significantly in the
wake of Watergate in 1974.° Plaintiffs challenged many of the
provisions of these 1974 amendments, along with some of

the disclosure requirements enacted in the original law.

What did this have to do with Watergate?

Watergate is best remembered for the break-in at DNC
offices at the now-famous hotel and subsequent cover up;
but it was also a campaign finance scandal. Twenty-two
individuals and 17 corporations pleaded guilty to charges
related to illegal corporate contributions to President Nixon’s
re-election committee and other campaigns.* Outrage over
these abuses fueled the 1974 FECA amendments.
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What did the post-Watergate law do?

The law as amended had five basic
features: contribution limits, spending
limits, public financing, disclosure, and
enforcement. FECA limited contributions
from individuals to candidates, parties, and
political committees—both to each entity
and in aggregate; limited the total amount
that candidate campaigns could spend on
a given election, as well as the amount that
outside groups or individuals could spend
for or against a given candidate; limited the
amount that wealthy candidates could spend
on their own campaigns; created a two-tiered
system for public funding of presidential
elections; required disclosure of all federal
contributions and spending above a certain
threshold; and created the Federal Election
Commission (FEC) to enforce the law.>

How well did the law work?

We don't really know. FECA was
challenged the day after the 1974
amendments went into effect, and was
never fully in effect for even one complete
election cycle.

Who were the plaintiffs who challenged
the law?

James L. Buckley was a judge on the U.S.
Court of Appeals for the D.C Circuit until
his retirement in 2000, and is the brother
of famous conservative intellectual William
E Buckley, Jr.” In 1974, Mr. Buckley was
a U.S. Senator from New York who was
elected in 1970 as a Conservative Party
candidate.® Interestingly, Mr. Buckley spent
approximately half of what would have
been his spending cap under the new FECA
amendments, while his (losing) opponent
spent more than one and a half times
the limit.’
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Senator Buckley was joined in the suit
against FECA by Eugene McCarthy, who
challenged Hubert Humphrey for the 1968
Democratic presidential nomination on
an anti-war platform, along with his 1976
presidential committee; Stewart Mott, a
prominent anti-war donor who contributed
more than $200,000 to McCarthy’s 1968
campaign and more than $350,000 to
George McGovern's 1972 campaign (nearly
$2 million in 2015 dollars); the New York
Civil Liberties Union; the Republican Party
of Mississippi; the Libertarian Party and
the Conservative Party of New York; two
conservative advocacy organizations; a
weekly newspaper called Human Events; and
Republican Congressman William Steiger
from Wisconsin."

What were their main arguments?

FECA opponents argued that contribution
and spending limits always and necessarily
violate First Amendment free speech rights
because “[1]imiting the use of money for
political purposes amounts to restricting the
communication itself” and because the limits
allegedly discriminated against challengers
in favor of incumbents.! Further, plaintiffs
argued that “[p]rivate campaign financing
does not...foster inequality of political
expression” because “[l]arge contributions
are made on behalf of the whole spectrum
of political persuasion” and that the limits
would “make American politics more
unresponsive and...inevitably lead to an
increase in alienation and apathy.’*?

Plaintiffs argued that the public financing
provisions were unconstitutional because
“[t]here is no public interest in relieving
candidates of the need to raise money
to finance their political activities” and
because they discriminate against minor



party candidates who would qualify

for less funding.” Although they cited
disclosure as the best remedy for corruption
scandals like Watergate, plaintiffs argued
that FECA’s disclosure thresholds were
unconstitutionally low and the provisions
would have a chilling effect on speech in
support of minor parties and candidates."
Finally, the plaintiffs challenged the
structure of the FEC based upon the process
for appointing commissioners."

Were FECA opponents’ factual
allegations correct?

At least three of the plaintiffs’ key factual
allegations were highly speculative or clearly
incorrect. Opponents of strong campaign
finance protections have long argued that
strict contribution and spending limits
amount to “incumbency protection,” yet
the evidence for this contention is scant.
The City of Albuquerque, New Mexico, for
example, maintained candidate spending
limits for mayoral races for nearly thirty
years despite Buckley, and the city’s mayoral
reelection rate during the period was zero
percent—not one incumbent was returned
to power.'® Defendants pointed out in their
brief that removing all of the contributions
above the $1,000 FECA limit would have left
challengers better off relative to incumbents
in the 1972 and 1974 elections."” Since
Buckley, incumbents have continued to
dominate high-dollar fundraising, and more
recent research shows that contribution
limits do no harm to challengers.'®

Next, the idea that reasonable limits
on campaign spending would undermine
confidence in government seems pretty
far-fetched given current public opinion
about our big money system of unlimited
spending. The general public lacks

confidence in public institutions such as
Congress and is angry about the outsized
role of wealthy interests in setting the
nation’s policy agenda."

The notion that big political spending
does not skew politics or policy because
large donors are spread equally across the
political spectrum has been decisively
disproven. The wealthy, in fact, have
substantially different policy preferences
and priorities than do average Americans,
especially regarding economic policy and
the role of government; and policymakers
in the U.S. are sharply more responsive
to the wealthy minority than to broader
public opinion.”

Who defended the law?

The named defendants in the case were
the Secretary of the U.S. Senate (Francis
Valeo), the Clerk of the U.S. House, the
Comptroller General, the Attorney General,
and the FEC.*' Three nonprofits (along
with assorted individuals) also intervened
to defend the law—the Center for Public
Financing of Elections, Common Cause,
and the League of Women Voters.?

What were the main legal arguments before
the Court in defense of the law?

In addition to disputing the plaintifts’
flawed factual allegations, the key big
picture points in defense of the law were
as follows.

Challenge Premature Because Alleged Harms
Highly Speculative

First, the defendants argued that many
of the challenges were not yet ready for
the Court to review since there had been
no opportunity to see how the law would
actually operate.”® Many of the plaintiffs’
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central arguments, such as the accusation
of pro-incumbency bias, were highly
speculative. The Court could have chosen to
observe the new law in operation for a few
cycles and then decide the various claims
with much stronger record evidence. Plus,
defendants argued, since Congress is in a
better position than the courts to assess the
likely effect of the various provisions, the
Court should defer to legislative judgment
absent strong evidence to the contrary—
like it did when reviewing the original
Voting Rights Act and the Hatch Act, which
prohibits certain political activity by civil
servants.** Without seeing the amended
FECA in full effect for a few cycles, no such
strong evidence existed.

Compelling Interests Justify the Law

The defendants pointed to a number of
“[c]ompelling public needs” that justified the
various provisions of FECA in the face of a
First Amendment challenge.”

Corruption, Distortion, and Public
Confidence. “The primary compelling
need,” according to defendants, “is to curb
the undue influence of a wealthy few on
candidate positions and on government
actions and the corrosive effect of both the
fact of such influence and its appearance on
the public’s confidence in the integrity of its
elected government.”* This included actual
quid pro quo corruption, such as the pledge
of $2 million in dairy industry contributions
to President Nixon’s campaign in exchange
for price supports and the explicit sale of
ambassadorships, as well as the broader
influence of the wealthy and the public
cynicism this can engender.”’

Equality. Defendants also asserted a
compelling need to “equalize as far as
practicable the relative ability of all voters
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to affect electoral choices” and pointed
directly to the Court’s apportionment and
voting rights cases for support, specifically
highlighting the 1972 case that struck high
candidate filing fees as creating “disparity

in voting power based on wealth.”* They
pointed out that one-third of President
Nixon’s financial support in the 1972 election
came from one ten-thousandth of one percent
of the population.”

Barriers to Entry. Defendants asserted a
similar but additional interest “to more nearly
equalize the opportunity of all interested
citizens to become candidates for elected
office, and to reduce the barrier that lack of
personal wealth or access to the wealth of
others now presents.”*’

Spending & Giving Money is Conduct,
Not Speech

Regarding the relationship between
money and speech, defendants argued that
giving and spending money are forms of
conduct rather than speech; that action,
“however intertwined with speech, is not
entitled to the full and special protection of
speech itself”; and that the impact of limits
on freedom of expression is “very indirect’,
pointing to the Supreme Court’s decision
upholding a law against burning draft cards
in United States v. O’'Brien.”!

“Dollars and decibels,” Not Content
Discrimination

The defendants also made a crucial
distinction between regulations that target
the content of speech (always highly suspect)
and the limits in FECA, which seek to put
reasonable restrictions on volume so that
the wealthy cannot drown out the rest of our
voices: “We are dealing here...with dollars
and decibels. And just as the volume of sound



may be limited by law, so the volume of
dollars may be limited, without violating the
First Amendment.”*

What did the Court decide, exactly?

The justices® upheld disclosure
requirements for contributions and
spending; public funding for presidential
campaigns, including spending limits tied
to acceptance of public funds; limits on the
amount that an individual may contribute
to a particular candidate, party, or political
committee (known as “base” limits); and a
limit on the total amount that an individual
can contribute to all federal candidates,
parties, and PACS combined (known as an
“aggregate” limit).**

The Court struck down mandatory
limitations on the total amount that
candidates can spend on their campaigns;
limits on the total amount that an individual
or committee can spend to support or
defeat a candidate without cooperating
with that candidate’s campaign (known
as “independent expenditures”); limits
on the amount that a wealthy candidate
can spend on her own campaign; and
the method Congress chose to appoint
members of the FEC, due to separation of
powers concerns.”

What was the Court’s logic?

Money is Like Speech

First, the Court decided that giving
and spending money to influence election
outcomes is more like speaking than
like engaging in conduct that also has
a speech-like quality.*® This was not an
obvious conclusion. Spending limits were
technically in effect for House and Senate
campaigns since 1911, although rarely

enforced.”” The Federal Corrupt Practices
Act (FCPA), which contained the restriction
on spending, was upheld by the Supreme
Court in 1934 against a challenge that did
not include First Amendment claims.*® A
later Supreme Court case which invalidated
the FCPA did so on federalism, not First
Amendment, grounds,” and Congress
responded by re-enacting spending limits.*
And, as noted, the defendants had argued
that spending political money is more

like burning a draft card than printing a
newspaper editorial, a position that the
lower court in Buckley, Justice Stevens and
many scholars have embraced.*

Spending Money is Like Direct Speech;
Contributing Money is More Like Association
Next, the Court drew a questionable
distinction between spending money
directly to advocate for or against a
candidate and contributing money to that
candidate’s campaign. Spending money,
the Court reasoned, is like direct speech
because the spender controls the content
of the expression.** Contributing money
is more like attenuated speech because a
contribution communicates general support
but not the reason behind it; and the
candidate may or may not spend the funds
in the way the contributor intended.* In
this way, contributing to a candidate more
closely resembles a form of association with
that candidate than speech on her behalf.
The Court reasoned that, unlike speech,
association is binary—a larger contribution
does not engender more association.*

Corruption the Only Legitimate Concern
Next, the Court analyzed the various
“compelling public needs” (also known as

“government interests”) defendants put
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forth to defend the law.* When a statute

is challenged as violating a constitutional
right, courts generally balance the
importance of the asserted right against

the importance of the interest(s) the
government has in enacting the statute,

and then assesses how precisely the law
serves the purported interest(s). As noted
above, the government gave a number of
reasons for limiting campaign contributions
and spending—ranging from fighting
corruption of candidates and the political
process to preserving the equal value of each
citizen’s voice to protecting candidates and
officeholders from a fundraising arms race
that would distract them from studying the
issues or actually governing.*t

But, the only “government interest” the
Buckley Court recognized as worthy of
consideration was fighting corruption or
its appearance.”’ It essentially ignored the
asserted interest in lowering the barrier to
entry for candidates without access to large
contributors or personal wealth.*® And,
critically, the Court flatly rejected an interest
in leveling the playing field between wealthy
donors and the great mass of ordinary
citizens who cannot afford to make large
contributions or expenditures. In what may
be the single most damaging sentence in
the modern cannon of constitutional law,
the justices wrote that “the concept that
government may restrict the speech of some
elements of our society in order to enhance
the relative voice of others is wholly foreign
to the First Amendment...”*

This sentence, which Justice Breyer later
said “cannot be taken literally;” has effectively
guaranteed for 40 years that wealthy
individuals and interests can spend whatever
it takes to dominate electoral politics.®
It warped the First Amendment from an
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essential guarantee of a vibrant democracy
into a tool for the one percent.

Putting it Together

Adding these concepts together leads to
the Court’s central ruling in Buckley: that
Congress may limit campaign contributions,
but not spending. The logic goes as follows.

Spending is a form of direct speech,
deserving the highest level of First
Amendment protection. Plus, since the
“independent” spender can’t cooperate
with candidates or parties, the risk of
corruption—the only legitimate government
concern—is low because a) there is no
opportunity to request a special favor; and
b) expenditures made without consultation
might be off message and not that useful to
the candidate anyway.”' Strong constitutional
right versus weak government interest; the
limits on spending are struck down.

Contributions, on the other hand, are
a form of indirect speech that implicates
associational rights—which are not
dependent upon how much is contributed.
Sure you have the right to contribute to show
your association with a candidate, but it
matters less how much. And the candidate,
not the contributor, decides what message
will ultimately be conveyed.”* At the same
time, the risk of corruption is heightened
because there is a direct connection
between the contributor and the recipient
candidate, a chance to arrange a quid pro
quo.”* Weaker constitutional right versus
stronger government interest; the limits on
contributions are upheld.

This distinction between direct spending
and contributions, sometimes called “the
Buckley divide,” has shaped the basic
structure of campaign finance law ever since.



What Did the Court Get Wrong?

The Relationship Between Money and Speech:
Creation vs. Amplification

The Court’s analysis of the relationship
between money and speech was simplistic
and has led to absurd results.

The Buckley defendants argued that
spending money is conduct with incidental
speech elements rather than speech itself.
This is the position the lower court took
in Buckley, and which Justice Stevens has
defended in several dissents.** This may also
be a bit too simple. After all, just about any
form of expression requires some money to
effectuate. Making a sign requires a marker
and paper; attending a rally requires paying
for gas or public transit to arrive; posting a
blog entry requires a computer, an Internet
connection, and electricity.

So, it may indeed be impossible to
separate creating speech from spending a
small amount of money. We all have a right
to express ourselves, and if the government
said we could not spend a dime we would
not be able to do so. And, it’s important for
democracy and self-governance that public
debate be “uninhibited, robust, and wide-
open” in the words of the famous Supreme
Court case New York Times v. Sullivan.>

But, the story does not end there. At some
level, spending money no longer creates new
speech, but rather amplifies existing speech.
At this point, limitations on spending are
not troubling suppression of expression,
but rather reasonable rules that balance one
person’s right to communicate with others’
rights to not have unwanted messages thrust
upon them, or to have their voices heard in
a landscape of limited attention. I may have
a right to say what I want to say, but that
doesn’t necessarily mean I have the right to

blast my speech as loudly as possible so that
it drowns out others’ voices.

The Buckley Court never grappled
with this distinction. And, in future
cases, the Court has continued to
muddle the distinction between content
and amplification.*

The Justices Asked the Wrong Question

The Buckley Court’s singular focus on
fighting corruption or its appearance misses
the forest for the trees. Rules governing
the use of money in politics are not just
about clean governance, but also address
fundamental questions about the degree
to which we allow wealthy individuals and
interests to translate economic might into
political power. To protect core American
values such as equal citizenship, democracy
must write the rules for capitalism, not the
other way around.”

In the U.S,, explicit bribery is not the
donor class’ key mechanism for influencing
public policy. Rather, those with money
shape politics and policy primarily by
filtering the pool of candidates for elected
office, influencing the views of those who
run, and giving their favored candidates the
best chance to win—none of which depend
upon quid pro quo arrangements.>®

The Buckley Court Read Equality Out
of the Constitution

Equal citizenship is a foundation of
our democracy. The Reconstruction and
Nineteenth amendments made this clear,
and the notion of equal opportunity
for expression is central to the First
Amendment itself.”” As noted by the Buckley
defendants, the Court has recognized the
centrality of political equality in several
voting rights cases related to electoral
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district population equality, poll taxes, and
candidate filing fees.®® Yet, with almost no
discussion, the Buckley Court flatly rejected
any application of the principal of equal voice
in the money in politics context. This is not
only harmful to campaign finance law, but
has fostered severe incoherence in the Court’s
approach to democracy.®!

The False Distinction Between Contributions
and Spending

The distinction the Buckley Court drew
between contributions and spending initially
sounds plausible—but there are a few big
problems. First, the notion that spending
takes place without the knowledge or
gratitude of the candidates or parties it helps
has proven naive and far-fetched. Candidates
who benefit from the “independent”
spending of Super PACs run by former staff
and dedicated specifically to helping their
campaigns know full well who their multi-
million dollar supporters are and what
they want.

More important, if we break free from the
corruption-only box the distinction makes
even less sense. Spending, like contributing,
is a way to make one’s views known about
candidates and influence election outcomes.
There’s no good reason why millionaires and
billionaires should be able to exert hundreds
or thousands of times more influence over
elections than ordinary citizens.

But isn’t political speech exactly what the First
Amendment was intended to protect?
Absolutely—criticizing government officials
and speaking out on candidates’ positions on
the most important issues of the day are core
First Amendment activities. The Amendment,
however, primarily protects content rather
than volume. It would never be acceptable for
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Congress to pass a law that prevented citizens
from criticizing an incumbent president’s
foreign policy decisions, while allowing
supporters of the president unlimited

ability to advertise their support. And, as
noted above, it may be problematic for the
government to prevent spending the minimal
amount it takes to put pen to paper to express
a thought. But, this is totally different from

a law that makes no content distinctions but
places reasonable restrictions on amplifying
speech so that those with more money do not
get more speech.

The Court has repeatedly conflated content
and amplification over the years. For example,
Chief Justice Roberts wrote in a 2014 case:
“Money in politics may at times seem
repugnant to some, but so too does much
of what the First Amendment vigorously
protects. If the First Amendment protects flag
burning, funeral protests, and Nazi parades—
despite the profound offense such spectacles
cause—it surely protects political campaign
speech despite popular opposition.”®® These, of
course, are flawed analogies. What “offends”
about money in politics is not the content
of anyone’s speech, but rather the way a
privileged few are able to drown out the rest
of us.** A closer analogy would be if parade
routes went to the highest bidder and the
Nazis (or anyone else) booked Main Street
every Saturday for a year—the problem is
not what the marchers have to say, but that
few others are getting the chance to be heard,
and the reason is because some can afford to
outbid others for scarce attention.

In addition, when it comes to the money
in politics, as Justice Breyer has pointed out,
there are First Amendment considerations
on both sides of the equation.®® The First
Amendment was never intended as a tool
for use by wealthy interests to dominate the



political process. Rather its core purpose is
to foster the kind of robust discussion that
leads to good self-government. This is not
always served by a Wild West, might makes
right environment.

The animating idea behind the infamous
Lochner v. New York case in the early
twentieth century was that unrestrained
capitalism was somehow natural and pre-
political, and that any attempt by the People
and their representatives to set the rules of
the road interfered with this free utopia.*
The Buckley Court made a remarkably
similar mistake—assuming that unrestricted
spending by billionaires represents default
“freedom of speech” and outlawing any effort
to structure a fair debate in which people
amplify their voices by joining together
with fellow citizens rather than purchasing
bigger megaphones.®’

Did the Buckley Court get anything right?
Yes, the majority in Buckley did get a few
things right. First, it upheld contribution
limits, public financing, and disclosure
provisions, and signaled important deference
to legislators in designing these provisions.*®
Next, the Court recognized that citizens need
confidence in our democratic institutions
in order for them to function properly, so
it allowed laws that fight the appearance of
corruption.” It also did not define corruption
exclusively as quid pro quo bribery, so in many
cases decided in the first three decades after
Buckley (including the 2003 case upholding
the major provisions of the McCain-Feingold
law) the Court could embrace a broad,
flexible definition of corruption that allowed
legislators to target “the broader threat from
politicians too compliant with the wishes of
large contributors.””® The Buckley Court also
did not assert that independent expenditures

could never corrupt elected officials, merely
that they did not appear to do so at the time.”
And, although a majority of the justices
explicitly rejected the government’s interest in
equalizing political voice through restrictions
on big money, they did not close the door to
other rationales in the future.

Finally, the Court was correct in striking
one particular provision of FECA. The $1,000
limit on “independent expenditures” was
too low as applied to political committees. A
$1,000 limit on spending is perfectly fair for
any one person, but people should be able to
band together to speak louder collectively.
Preventing any outside group from so much
as buying a newspaper ad that advocates
the election or defeat of a candidate would
have given candidates and parties an unfair
monopoly on campaign messaging and
shut down the legitimate voices of advocacy
organizations that speak on behalf of
thousands or millions of members.

How much of that is left in the law today?
Unfortunately, relatively little. Public
financing programs and disclosure rules
generally remain on firm legal ground.” But
the Roberts Court has rolled back much of the
remaining positive aspects of Buckley. Chief
Justice Roberts and his fellow conservatives
have reversed Buckley’s deferential stance
towards Congress regarding contribution
limits.” They have significantly narrowed
the definition of corruption to mean only
explicit money-for-votes exchanges (bribery)
rather than more systemic forms of undue
influence.” And, in Citizens United, Justice
Kennedy announced a blanket rule that
independent expenditures cannot corrupt,
turning a debatable (and likely incorrect)
statement of fact into a principle of law.”
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Critically, in Citizens United and
McCutcheon, the Court closed the door
on other potential government interests
supporting campaign limits, stating explicitly
that fighting corruption (narrowly defined)
is all that’s allowed.” In a 2008 case Justice
Alito wrote for the Court that leveling the
playing field between candidates with varied
access to financial resources was not only not
a compelling government interest, but is not
even a legitimate one.”” The Chief Justice took
this to an absurd conclusion in a 2011 case,
citing the fact that advocates had mentioned
“leveling the playing field” on its campaign
website as affirmative proof of some kind of
illicit motivation that should invalidate part
of a public financing law.”®

What have been the legal consequences of
the ruling?

Buckley’s legal significance can hardly be
overstated. The case set out the basic structure
of campaign finance law for a generation:
contribution limits have been generally
ruled acceptable (until two recent Roberts
Court cases in 2006 and 2014), but limits on
spending have always been considered out
of bounds. Beyond that, its core logic—that
fighting corruption is the only acceptable
reason for limiting campaign money and that
spending money without directly cooperating
with a candidate does not present corruption
risks—set the stage for the Court’s recent
high-profile campaign finance cases, Citizens
United and McCutcheon v. FEC.”

As shown in Figure 1 below, Buckley
laid the groundwork for decades of flawed
campaign finance rulings that have taken
many of our strongest protections against big
money off the table.

Buckley also severely handicapped the
movement for money in politics reform
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by undermining both its most popular
policies and best arguments. Strict limits

on contributions and spending are wildly
popular with the public and relatively easy

to pass by ballot initiative.* Public financing
programs are gaining impressive momentum,
including victories at both the state and

local levels in 2015.% But, passing them
usually requires more resources than limits-
based policies.*

Yet, Buckley’s most profound impact may
be the way in which it has shaped the entire
public conversation around money in politics
for 40 years. The basic idea that the size of
a person’s wallet should not determine the
strength of her voice in a democracy makes
intuitive sense to most Americans. The notion
that we should have strong protections to
level the playing field between wealthy donors
and the rest of us has similar appeal. But,
because of the Buckley Court’s rejection of the
equality interest, reform advocates have shied
away from making their strongest case—both
in the courtroom and in the public arena.

Rather than talking about deeper values
such as equal citizenship or the proper
relationship between capitalism and
democracy, the entire conversation has been
shoehorned into allegations of quid pro quo
corruption—which are both difficult to prove
and often not the main point. Further, all the
talk about corruption has only deepened the
cynicism of the electorate, making people
angry but far from convinced that better laws
can cure what is ultimately a deficit of human
character. In short, because the Buckley Court
mis-defined the problem of money in politics
as being only about clean governance, we've
been having the wrong conversation for
four decades.®
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What have been the practical consequences
of the ruling?

By eliminating spending limits,

Buckley perpetuated an arms race that has
consistently driven up the cost of campaigns
faster than inflation.®* This serves as a
critical barrier to entry for non-wealthy
citizens hoping to serve in elected office,
leading to a Congress where the majority
of members are millionaires and less

than 2 percent have had a working class
background over the past century.® This
arms race—and the notion that we cannot
pass limits to promote equal political
voice—has empowered a “gatekeeper class”
of $1,000+ donors who largely determine
which candidates survive the wealth
primary before facing voters at the polls.*
With a narrow donor class filtering the
candidate pool and setting the agendas

in Washington and state capitals across

the country, it's no surprise that elected
officials are both much wealthier and whiter
than the country writ large, and sharply
more responsive to the wealthy than to the
rest of us.*”’

The Buckley plaintifts cited concerns that
spending limits would protect incumbents;
yet without such limits incumbency
rates remain sky-high.® Ironically, the
plaintiffs also claimed that spending
limits would both decrease responsiveness
and undermine public confidence in
government;* but without such limits
responsiveness has tilted towards the
wealthy and trust in government has only
continued to decline.”

Forty years later, what is Buckley’s legacy?
Since the 1970s, the top one percent
has monopolized the vast majority of the

nation’s economic growth, while inter-
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generational mobility has stalled.” More
than perhaps any other single case or

law, Buckley helped structure a society in
which wealthy interests can freely translate
economic might directly into political
power, and write rules that keep themselves
rich while the majority of Americans
struggle to get ahead, or even stay afloat.
Buckley’s legacy is a vicious cycle of political
and economic inequality, and a big money
political system that holds back our struggle
for economic justice and racial equity.*

What about Citizens United—isn’t that the
real problem?

The Court’s 2010 Citizens United decision
has become shorthand for the damage the
Court has done to our democracy through
its campaign finance rulings. This makes
sense, since the ruling was in many ways
an (il)logicial extension of Buckley and
other cases. And, Citizens United did help
revive the notion that corporations have
constitutional rights, setting the stage
for troubling cases outside the campaign
finance arena.”

Yet it is important to recognize that much
of the damage to our democracy precedes
Citizens United, and can be traced back
to Buckley itself. A significant majority of
the money fueling the Super PACs that
have leapt to prominence since Citizens
United comes from wealthy individuals,
not corporations.’ These individuals have
been permitted to spend unlimited sums
on “independent expenditures” since
Buckley. It’s true that Super PACs provide a
more convenient vehicle for this spending,
but overturning Citizens United doesn’t
necessarily solve the problem. Billionaires
who are now accustomed to being active
political players could simply hire their



own consultants to spend their political
money, without making a contribution to a
separate entity.

Next, Buckley—not Citizens United—
ensured that wealthy candidates can attempt
to buy elected office by spending unlimited
personal or family funds.

Finally, and most important, in restricting
the People’s power to only fighting
corruption or its appearance, the Buckley
Court prevented us from adequately
addressing the wealth primary phenomenon
in which large donors act as gatekeepers
and aspiring officeholders without personal
wealth or a network of rich friends and
associates are locked out of the process.
Long before Citizens United, candidates for
Congress raised the majority of their funds
in $1,000+ contributions from far less than
one percent of the population.”

What should we do about Buckley now?

We need to overturn Buckley, and there
are two basic ways to do this. First, we can
push the Supreme Court to overturn the
case. Just as the Court has reversed course
on New Deal economics, racial justice,
LGBT rights and more, new democracy-
friendly justices can transform the Court’s
whole approach to money in politics. Next,
we can amend the Constitution to clarify
that We the People have the power to limit
big money.

Are these solutions realistic?

As noted, the Supreme Court has shifted
dramatically on key issues in the past. The
drive to overturn the “separate but equal”
doctrine and win 1954’s Brown v. Board
of Education decision kicked off in 1931,
and looked extremely bleak.”® But years
of sustained strategic effort produced a

wholesale transformation. There will be
substantial turnover on the Court in the
next four to eight years, and presidential
candidates have already talked about
appointing justices who will change course.”

Amending the Constitution is difficult, but
nearly every generation has done so.”® Since
2010 16 states, hundreds of municipalities,
and a majority of the U.S. Senate have called
for an amendment.” And even short of
actual passage, the grassroots energy behind
the drive can help shift the Court.

What can a citizen who is not a lawyer or
judge do?

Americans concerned about the disastrous
impact of Buckley on our democracy can
press the presidential candidates to commit
to appointing justices who will revisit
Buckley, not just Citizens United,; tell their
U.S. senators to ask any prospective justice
about Buckley; make sure their U.S. senators
and representatives are co-sponsors of the
Democracy for All Amendment; push their
state legislators or city councilors to pass a
resolution calling for an amendment; and
join the advocacy organizations who have
come together around a comprehensive
agenda to fight big money.

What can we do in the meantime, while
Buckley is still the law of the land?

In the meantime, we can move forward
with programs that use limited public funds
to amplify the voices of ordinary citizens in
the process. In 2015 voters approved ballot
measures that provide Seattle voters with
four $25 vouchers to contribute to local
candidates and strengthened Maine’s grant-
based public funding system.'® Other cities
like New York match small contributions

six-to-one.'"
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Where can | learn more?

Here are some resources for those who
would like to dig deeper into the case,
consequences, and possible solutions:

Fighting Big Money, Empowering
People
« Breaking the Vicious Cycle, Demos
« Why Citizens United Just Scratches
the Surface, The American Prospect
« More Than Corruption Threatens
the Integrity of Our Democracy,
The American Prospect

Rethinking Campaign Finance,
The Brennan Center for Justice
« United4thePeople.org

« Government By the People
Act, Demos
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