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tate-sponsored infringement on the right to vote is not a new phenomenon in Florida. Indeed, Florida’s

history of voting rights violations led Congress to require that five Florida counties seek pre-clearance

by the U.S. Department of Justice or the U.S. District Court for the District of Columbia before any

voting changes could go into effect. That history continues to play out until this day. In 2011, Governor
Rick Scott and the Florida legislature enacted a number of vote suppressive measures that threaten to deny the
vote to African American and Latino citizens.

HB 1355, the most egregious of these recent measures, was signed into law on May 19, 2011. It
imposed severe new restrictions on voter registration drives conducted by community organizations and
shortened the state’s 14-day early voting period to 8 days, disallowing early voting on the Sunday before
Election Day. These two changes can be expected to severely curtail opportunities to vote.

Under the new rules for so-called “third-party” voter registration, groups conducting community voter
registration drives must deliver each completed voter registration application to county election officials within
48 hours of being signed by the applicant, or face stiff civil penalties and fines. These new restrictions have led
the Florida League of Women Voters and other community groups to suspend voter registration activities in
the state, fearing that HB 1355 would unfairly expose their staft and volunteers to prosecution and penalties.
The new law’s likely disparate impact on Florida residents of color is clear. African American and Latino
citizens in Florida are more than twice as likely to register to vote through community voter registration drives
as white voters.!

Florida’s elimination of early voting on the Sunday before Election Day can be expected to suppress
the vote of African Americans and Latinos as well. African Americans represented fully one-third of all state
residents who voted that day in the November 2008 presidential election, yet accounted for less than 23
percent of all early voters during the entire 14-day early voting period. Many took advantage of so-called
“Souls to the Polls” activities, where groups of African Americans vote together after Sunday prayer, often in
voter turnout drives organized by church groups. A similar pattern held for Florida’s Latino voters. Whereas
they represented less than 12 percent of all early voters, Latinos comprised over 23 percent of those who cast a
ballot on the Sunday before Election Day.

Vote suppressive changes like these are but one element of a full frontal assault on voting that
has swept the nation since 2011. Legislation has been enacted in states across the country to make voter
registration more difficult, curtail early voting, and require government-issued photo identification and/or
proof of citizenship to register to vote. More will be considered in the 2012 legislative sessions.

Stringent and unnecessary voter identification requirements are perhaps the most egregious of the new
voting restrictions. These laws require that every voter present government-issued photo identification in order



to cast a ballot. As of this moment, voters in Georgia, Indiana, Kansas, Tennessee, and Wisconsin will need to
show government-issued photo ID in order to exercise the right to vote in 2012. The requirement was recently
rejected in South Carolina when the U.S. Department of Justice denied pre-clearance of that state’s new voter
ID law. Similar laws are also under review in Alabama, Mississippi, and Texas. But the list of strict voter ID
states may yet expand as ballot questions on voter identification are expected to be placed on the ballot this
year in Minnesota and Missouri, and legislators in at least a half-dozen other states attempt to enact photo ID
bills over the next several months.

Courts upheld the restrictions enacted in Georgia and Indiana.” But other states have since enacted
photo ID provisions that exceed those that survived judicial scrutiny. Voters in Georgia must show a driver’s
license, which need not be current, a photo ID from any entity of the US or state governments, a passport,

a military ID, or tribal identification. Acceptable proof of identity includes student identification from state
institutions of higher learning. Indiana requires voters to present a photo ID issued by the federal or state
government, including student ID from a state school.

But Wisconsin will only accept identification issued by the Wisconsin Department of Transportation,
a military ID, passport, naturalization papers or tribal identification. Student identification is effectively
disallowed. And Texas only allows a driver’s license, personal ID card issued by the state, military ID, passport
or concealed handgun permit. Student identification cards were explicitly rejected by Texas lawmakers.?

The vote suppressive impact of these measures is well documented. Indeed, the research demonstrating
that students, African Americans, Latinos, young people, low-income Americans, the elderly and persons
with disabilities are more likely to be blocked from voting as a result of such requirements has only been
building over the last several years.* A disproportionate number of these Americans do not have the type of
ID that these laws require. For example, 18 percent of Americans over the age of 65, one- quarter of African

Americans, and 15 percent of low-income voters do not have a photo ID.> Many

% WITHOUT young voters do not have a drivers license, the most commonly accepted form of
DRIVER'S photo ID.®
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Fiscal Bureau there has estimated that 20 percent of Wisconsinites do not have
the necessary ID.” Research shows that among the Wisconsinites without the ID

necessary to vote are over 177,000 elderly persons, 55 percent of African American men and 49 percent of
African American women, 46 percent of Latino men and 59 percent of Latino women, 78 percent of African
American men age 18-24, and 66 percent of African American women age 18-24."

Proponents of photo ID laws are quick to point out that their proposals provide for “free” ID for
those without proof of identity. The catch is that in order to get the “free ID” the voter must have all sorts
of other documentation and identification, which many are unlikely to have, such as a birth certificate.
These documents cost money to obtain, such that obtaining originals or replacements in order to be able to
vote can amount to a poll tax. And getting to the DMV adds additional burdens that may in some states be
insurmountable. As Rep. John Lewis (D-GA) stated, “there are too many citizens that would be unable to
afford the fees and transportation costs involved in getting government issued photo IDs.”"!

Real life examples of the problems these laws have created are now emerging. In Tennessee, citizens
have had to wait in line for several hours in tremendous heat at DM Vs to get IDs, sometimes only to be sent



away for having insufficient documentation.”” A Wisconsin newspaper columnist received the following email
from a reader:

How many of us can say we have voted for the past 83 years? As far as our family knows, my
101-year-old mother, Gladys Lassig Butterfield, has voted in every federal, state and local election
since she turned 21. However, Scott Walker and the current Wisconsin Legislature have determined
that she can’t vote as conveniently as she has in the past; she must apply for a voter ID.

Because she no longer has an unexpired driver’ license and her baptismal record isn’t acceptable as
proof of her identity, she has had to apply for and pay $20 for a state certified birth certificate. She
is not exempt from needing an ID as those in nursing homes are because my sister and I have been
able to care for her in her home.

The next step is to take her in her wheelchair to the Department of Transportation to wait in line
to have her picture taken. If she doesnt request a free voter ID, she will have to pay an additional
$28.

My mother is fortunate that she has someone to take her through this vote suppressing procedure.
How many elderly or disabled residents do not?

Are Scott Walker and his followers deliberately making it difficult for the elderly, disabled, poor and
young to vote? My mother thinks so."

At the same time, research has consistently shown that photo ID proponents mislead and dramatically
misstate the incidence of voter fraud — the purported rationale for these laws. They repeat the mantra of
“fraud” without showing that a voter ID would avoid the misconduct that at times arises in our elections.
Simply put, it would not. Studies over the last several years have consistently shown that voter impersonation
at the polls — the only type of misconduct that would be prevented by a photo ID requirement — virtually
never happens.'* Voter ID proponents typically conflate various types of election irregularities as “fraud”
and propose photo identification as the only solution. These ID requirements would do nothing to address
problems with absentee ballots, voting by persons disfranchised due to felony convictions, or problems in the
voter registration system. Yet these are the types of activities that are cited as justification for vote suppressive
measures like strict photo requirements in nearly every instance.

An extensive analysis by Professor Lori Minnite showed that at the federal level, only 24 people were
convicted of or pleaded guilty to illegal voting between 2002 and 2005, an average of eight persons a year.”
Over 200 million votes were cast in federal elections during that three-year period.'®
State-level evidence of voter fraud, which Minnite culled from interviews, newspapers, and court proceedings,
was also negligible. It included 19 people who were ineligible to vote — five because they were still under state
supervision for felony convictions and 14 who were not U.S. citizens — and five individuals who voted twice
in the same election. Even an intensive five-year investigation by the US Department of Justice under George
W. Bush famously netted only 86 voter-fraud convictions. Most of these were for offenses like vote-buying
schemes or ineligible voters registering to vote, not for voter impersonation at the polls.'”

Given the severe fiscal crisis and budget shortfalls gripping most states, the focus on photo ID
legislation this year is all the more bafling, and suggests that improper partisan considerations may be in
play. According to Indiana officials, production costs for 168,264 “free” IDs in 2010 exceeded $1.3 million;
foregoing the usual $13 fee per card added another $2.2 million. Total costs reached almost $4 million."®
The Indiana Bureau of Motor Vehicles has spent an additional $10 million to distribute free photo IDs since
the law was put into effect.” These figures do not include the millions of dollars states must invest in voter
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education, additional poll workers to ensure reasonable wait times, and poll worker training in order to comply
with court rulings on ID laws. And expenses such as these could increase in presidential election years. In
Wisconsin, the head of the Municipal Clerks Association testified as to how much of a strain the photo ID bill
then under consideration would put on the local officials, and said if it was passed they would have to choose
between spending resources to implement it or on providing services, positions and machinery for emergency
operations in a timely manner.*

WHY THIS MIGHT BE HAPPENING

“The 2008 presidential election saw a significant increase in voter turnout among young people, blacks and
Hispanics. But as turnout among some other demographic groups either decreased or remained unchanged, the overall
2008 voter turnout rate was not statistically different from 2004.”

— Thomas File, Voting Analyst, Housing and Household Economic Statistics Division, U.S. Census Bureau.?!

While overall voter turnout was slightly higher than usual in November 2008, certain groups of
Americans turned out in unprecedented numbers. Approximately 2 million more African American voters,

2 million more Latino voters and about 600,000 more Asian voters voted in 2008 than in 2004, while the
number of white voters remained unchanged. Young voters between the ages of 18 and 24 showed the biggest
increase, reaching 49 percent in 2008, as compared to 47 percent in 2004. African American youth increased
their voting rate to 55 percent — 8 percent higher than in 2004.** The overall African American voting rate
increased 4.9 percentage points, from 60.3 percent in 2004 to 65.3 percent in 2008.2 Among Latinos, voting
rose by 2.7 percentage points, from 47.2 percent in 2004 to 49.9 percent in 2008.%

These constituencies may have constituted the margin of victory for President Obama in 2008.
According to the Pew Research Center, “in the last three general elections — 2004, 2006, and 2008 — young
voters have given the Democratic Party a majority of their votes, and for all three cycles they have been the
party’s most supportive age group. [In 2008] 66 percent of those under age 30 voted for Barack Obama
making the disparity between young voters and other age groups larger than in any presidential election since
exit polling began in 1972.”% Almost all African Americans voted for Obama — 95 percent.”® Latino support
for Democrats increased by 14 points, “the biggest shift toward the Democrats by any voter group...For
the first time, Latino voters emerged as a mobilized Democratic voting bloc in states across the country.” 67
percent of Latinos voted for Obama.” Low-income voters also voted for the President at a rate of 60 percent to
38 percent for Republican candidate Senator John McCain.*

Anti-voter laws that disproportionately disfranchise these very groups were rammed through the states
by Republican majorities in an unprecedented fashion in 2011. Not only did several states manage to pass
laws such as those that require government-issued photo identification in order to vote, political leaders made
enactment a top priority in the 2011 legislative session. Texas Governor Rick Perry even deemed it “emergency
legislation” that had to be dealt with before any other matters could be taken up. In Wisconsin, a voter ID bill
was the very first piece of legislature taken up by the Republican leadership after Democrats fled the state in the
fight over collective bargaining rights.

Apart from disfranchising voter ID laws, states have enacted other laws that restrict the franchise
and threaten the integrity of our democracy. A number of states have curtailed early voting days, which
helped increase turnout in 2008. Maine legislators abolished the state’s decades-old system of Election Day
Registration, responsible for extending the vote to tens of thousands of citizens, especially young people.”
Kansas passed legislation requiring voters to provide documentary evidence of citizenship in order to register
to vote. And the governors of Iowa and Florida rescinded their predecessors’ orders that allowed many persons
with prior felony convictions to regain their voting rights. Together, these measures greatly threaten the
equality, fairness, and representative nature of our democracy.



FEDERAL MEASURES

There are a number of steps the federal government can take to mitigate the damage that may be caused by
these new laws and make the system more accessible and fair for all Americans.

U.S. DEPARTMENT OF JUSTICE

Federal protection of the vote begins at the U.S. Department of Justice. The Department’s recent
denial of pre-clearance for South Carolina and request for additional information from Texas on the racial
impact of its new ID law evidence the serious and rigorous inquiry required under Section 5 of the Voting
Rights Act. Given the voluminous evidence of their retrogressive effect, the Department should deny
preclearance. The Justice Department must apply similarly vigorous review of the discriminatory impact of
voter ID requirements in other states under Section 2 of the Voting Rights Act.

DECEPTIVE PRACTICES

One of the most troubling aspects of recent elections has been the proliferation of “deceptive practices”
leading up to the vote. Deceptive practices are those that seek to mislead voters about the voting process in
such a way as to prevent them from voting, such as by providing blatant misinformation about where or when
to vote. Legislation introduced in past Congresses to criminalize such activity merit renewed consideration in
the run-up to the 2012 elections.?® The Department of Justice and state and local law enforcement authorities
and elections officials must at the same time work vigorously to prevent such activities and address them

should they occur.®

CAGING

Another act of voter intimidation repeatedly seen in recent elections is the attempt to “cage” and
challenge the voting eligibility of persons in certain targeted communities. Congress should pass federal
legislation banning caging. The Caging Prohibition Act of 2009 proposed in the 111* Congress,*> would have
prohibited challenges to a person’s eligibility to register or vote based solely on returned mail or a caging list,
and mandated that anyone who challenged another’s right to vote must set forth the specific grounds for their

alleged ineligibility, based on first-hand knowledge.

MOVE ACT

In addition to taking measures that protect voters from suppression, Congress should take affirmative
steps to improve the process for voters. Congress passed the Military and Overseas Voter Empowerment
Act (MOVE) # in 2009 to try to address the numerous problems overseas and military voters confronted in
exercising the vote. The new law allows for the electronic exchange of materials between election officials and
overseas voters and requires that election officials send ballots to overseas voters at least 45 days before the
election.

In its first election, the MOVE Act made a small but not insignificant difference.?* Use of technology
in the transmittal of information and material varied widely by state; several states were unable to meet
the required 45 day deadline, leading to effective enforcement actions by the Department of Justice.”> The
Department must continue to be vigilant and aggressive in enforcing the MOVE Act.

NATIONAL VOTER REGISTRATION ACT

The Justice Department can also make a major difference by aggressively enforcing Section 7 of the
National Voter Registration Act, which requires public assistance agencies to provide voter registration services.
According to an analysis by Démos:



Individual states clearly show the impact of enforcement activity. The number of voter
registrations at public assistance agencies has risen sharply in specific states following re-
implementation work and litigation. Most of the top ten performing states within the

just issued 2009-2010 EAC biennial report —whether measured by absolute numbers of

voter registration applications or by voter registration applications relative to the number

of SNAP (Supplemental Nutrition Assistance Program) applications—are states where there
has been enforcement activity or cooperative efforts to improve public agency registration.
For example, Ohio and Missouri, two states that were sued by the non-profit partners and
entered into settlement agreements in 2009 to resolve their lack of compliance with public
agency registration requirements, topped the charts. Tennessee has been in the top three
states since it entered into a consent decree with DQJ in late 2002. Illinois, which entered

a pre-litigation settlement agreement during the Bush Administration, also ranked high in
terms of the absolute number of people submitting voter registration applications at public
assistance offices. .. Under the Obama Administration, enforcement action under Section 7 of
the NVRA has just begun. DOJ entered a consent decree with Rhode Island in March 2011,
too recent to show any impact in the current EAC report, and also filed a lawsuit in Louisiana
this month. The data in the current EAC report strongly underscore the need for the Obama
DOJ to step up its enforcement efforts in this area.

Unfortunately, the data in the recent EAC Report also show that many states continue to
ignore their responsibilities. While voter registration applications have been increasing at
agencies serving low-income Americans since 2005-2000, it nevertheless has dropped off by
57 percent since 1995.%

SAME DAY REGISTRATION

“Same Day Registration” (SDR) greatly expands opportunities for Americans to participate in the
electoral process and cast a ballot that will be properly counted by allowing citizens to register and vote
on Election Day or during the period immediately preceding an election. States that allow for Same Day
Registration consistently lead the nation in voter turnout.

That trend continued in the 2010 midterm elections. Average turnout in the nine SDR states and in
the District of Columbia (which first implemented Same Day Registration in 2010), was nearly 6 percentage
points higher than in non-SDR states. SDR allowed almost 640,000 Americans to register and vote in the
November 2, 2010 election.”” Rep. Keith Ellison (D-MN) has recently introduced the Same Day Registration
Act (H.R. 3316), which would make Same Day Registration available to all voters across the country.?®

FELON DISFRANCHISEMENT

It is critical that we stop the practice of disfranchising people who have committed a felony offense.
5.3 million Americans are currently denied the right to vote through felon disfranchisement; three-fourths of
them are no longer incarcerated; 2 million have fully completed their sentences.”” The Democracy Restoration
Act of 2009 (H.R. 3335, S. 1516) was proposed in the 111" Congtess, and would provide voting rights to

those voters who have been released from incarceration.

VOTING RIGHTS FOR THE DISTRICT OF COLUMBIA

The residents of the District of Columbia should have the right to vote and be represented in Congress.
The Senate passed the DC Voting Rights Act (H.R.157/S.160) in 2009. No vote was taken in the House of
Representatives.



NON-PARTISAN ELECTION ADMINISTRATION

Recent actions by the Democratic Caucus to encourage state elections officials to pledge
nonpartisanship in their administration of elections is also a positive step. Conflicts of interest and partisan
bias have been alleged by both Democrats and Republicans in the last several election cycles. Pending adoption
of truly nonpartisan election administration, as exists in many democracies around the world, elections officials
must act impartially, with the highest integrity, and avoid any conflicts of interest that would diminish public
trust in their neutrality, including affiliation with any candidate or campaign.

CONCLUSION

Congress and many state legislatures have worked to improve the accuracy and efficiency of our
elections since 2000. Great advances have been achieved. The raft of vote suppressive bills that have been
enacted in Florida and around the country over the past year are undermining that progress and threaten to
skew election results for parochial, partisan gain.

Congress, clear-sighted state legislators, the U.S. Department of Justice, elections officials, voting
rights activists, and concerned Americans must continue to fight against vote suppressive proposals and for
legislation that affirms all citizens’ fundamental right to vote and have those votes counted. We must not
allow this time to be recorded in history as one in which our democracy took huge strides backwards toward
discrimination and exclusion.
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