
Dēmos Fact Sheet  
A Prison is not A Home: tHe Lesson of PeoPLe v. CAdy

When drawing legislative districts, New York State counts incarcerated persons as “residents” of the com-
munity where the prison is located, instead of counting them in the home community to which they will re-
turn, on average, within 34 months. This practice ignores more than 100 years of legal precedent holding 
that incarcerated persons cannot be considered “residents” of a prison for purposes of voting. 

If you are sentenced to serve time in a prison far from your home community, do you become a legal resi-
dent of the community where the prison is located? More than 100 years ago, the New York Court of Ap-
peals said no. In the case of People v. Cady,1 the highest court in the state went so far as to declare it a crime 
for a man to register to vote as a resident of a prison where, for seven years, he had voluntarily committed 
himself.

Michael Cady was a man of little means, but with New York ingenuity, he had a plan for surviving. For 
seven years, Mr. Cady repeatedly confessed to vagrancy, and had himself committed to a New York city 
prison known as “the Tombs.” The prison was so much a home for Mr. Cady that he was allowed to leave 
the prison during the day to run errands for the warden. Each time a six-month commitment ended, Mr. 
Cady applied for another such commitment, and he had every intention of doing so indefinitely. 

Because Mr. Cady was committed only for vagrancy, he remained eligible to vote. When he listed the 
Tombs as his address when attempting to register, however, he was charged with illegal registration. The 
reason? According to the Court of Appeals, it was “preposterous to suppose” that Mr. Cady “had made the 
Tombs his residence.” The prison, the Court held, “is not a place of residence. It is not constructed or main-
tained for that purpose. It is a place of confinement for all except the keeper and his family.” Authority for 
the Court’s opinion came from the New York State Constitution itself, which specifically provides that, for 
purposes of voting, a person does not gain or lose residence due to incarceration.2 

Nevertheless, today the New York State legislature treats all incarcerated persons as “residents” of their 
prison communities when calculating population entitled to representation in the legislature. This is so 
despite the fact that, in the years since Mr. Cady’s conviction, the legal view that prisons do not constitute 
places of residence has not changed, and the constitutional provision cited in the Cady opinion remains 
in place.3 Counties that house prisons often disregard inmates when drawing county legislative districts. 
Courts generally refuse to consider incarcerated persons as residents of their prisons for purposes of fam-
ily law, diversity jurisdiction, public assistance, and other legal purposes.

The law is firm in its conviction that for voting and most other legal purposes, incarcerated persons are 
not and can never be legal residents of the communities where they are incarcerated. They are not and 
never will be meaningfully represented by the legislators of the districts where they happen to be sent for 
incarceration. Their numbers should no longer serve to increase those legislators’ power at the expense 
of prisoners’ home communities. It is time to end prison-based gerrymandering.

Endnotes
1. 143 NY 100, 37 N.E. 673 (1894).
2. N.Y. Const. art. II, § 4.
3. See Muntaqim v. Coombe, 449 F.3d 371 (2d Cir. 2006) (en banc).

For more information, see demos.org and prisonpolicy.org or contact: 
Brenda Wright, Director of the Democracy Program | bwright@demos.org.

For more information about 
Prison-Based Gerrymandering, see our 

website and weekly newsletter at
 http://www.prisonersofthecensus.org

The Prisons
	

n	 Most (91%) of the stateʼs prison cells are 
located upstate.
	

n	 All of the 43 new prisons built in New York 
since 1976 have been built upstate.

The People
	

n	 Most (66%) of the stateʼs prisoners come 
from New York City
	

n	 Virtually all (91%) are incarcerated upstate.
	

n	 New York City suffers a net loss 43,740 people.

The Districts
	

n	 Without the prison populations, 7 upstate districts 
would not meet minimum population requirements 
and would have to be redrawn, changing district lines 
across the state.
	

n When the districts were drawn in 2002, all 7 districts 
were held by conservative Republicans.
	

n Although most (80%) the people incarcerated in New 
York are Black or Latino, virtually all (98%) are incarcer-
ated in districts that are disproportionately white.
	

n	After redistricting, the chairs of the two criminal jus-
tice committees were Senators Volker (R) and Nozzolio 
(R). Their two districts held 17% of the stateʼs prisoners.
	

n	 Senator Volker called himself the “keeper of the keys” 
for his control over the prison building process.
	

n Both Senators led the fight to preserve the draconian 
Rockefeller Drug Laws which mandated long sentences 
for minor drug offenses.

Not just unfair, prison-based 
gerrymandering is unconstitutional

	

n	 The U.S. Supreme Court requires districts to be based 
on equal numbers of people, giving all residents the 
same access to government.
	

n	 The New York State Constitution says: “no person 
shall be deemed to have gained or lost a residence, 
by reason of his or her presence or absence, while... 
confined in any public prison.”

Prison Based Gerrymandering in New York State
The U.S. Census Bureau counts incarcerated people where they are confined not where they are from. Using 
these counts to draw legislative districts violates the state constitution and makes democracy suffer.

Factsheet based on Importing Constituents: Prisoners and 
Political Clout in New York by Peter Wagner (2002) available at: 
http://www.prisonpolicy.org/importing/

43,740

The Census Bureau counted 43,740 
New York City residents 
in upstate prison cells.

Claiming incarcerated people as residents is the ONLY
reason seven New York State Senate Districts meet 
minimum population requirements.
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