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1
WHO DECIDES WHEN A CORPORATION 
SPENDS MONEY IN POLITICS?

In Citizens United v. FEC, the U.S. Supreme Court 
held that corporations were free to use money from 
the corporation’s treasury on political activity.1 Setting 
aside for a moment the many criticisms of the deci-
sion, Citizens United left open a number of questions 
about who at a corporation should get to decide when 
a corporation spends money on politics. It has fallen to 
our system of corporate law to provide an answer. 

Corporations are set up using a legal structure, 
created by state law, which enables individuals to 
contribute and pool resources, capital, and labor in 
order to generate a profit. Corporations are made up 
of management, a board of directors, shareholders, 
bondholders, and employees. All of these stakehold-
ers—and society at large—have an interest in how 
the corporation uses the resources invested. Under 
existing corporate law, however, the decision to spend 
money in politics has been entrusted almost entire-
ly to management and directors.2 The shareholder 
accountability mechanisms that the Supreme Court 
relied on in Citizens United do not exist in law.

2
CAN SHAREHOLDERS CHALLENGE THE 
DECISION TO SPEND MONEY IN POLITICS?

Not really. Current law does not provide shareholders 
a meaningful opportunity to contest how the money 
they have invested is spent in politics or whether it 
should be spent on politics at all.3

Corporate directors do have fiduciary duties that  

they owe to the corporation and its shareholders.  
These duties generally require corporate leadership to 
avoid conflicts of interest and to oversee the corpo-
ration’s a!airs with care. Because corporate political 
activities can create reputational risks, diverge from 
shareholders’ interests, and must comply with any 
applicable campaign finance laws, political spend-
ing should be held to the high standards of fiduciary 
responsibility.4 However, at present, these duties are 
unlikely to provide shareholders much recourse, since 
decisions by management and directors to spend 
money in politics currently enjoy a high degree of 
legal deference from courts.5 

Shareholders also have a right to vote on a number 
of matters that a!ect the corporation, particularly on 
issues where the interests of managers, directors, and 
shareholders may diverge. For example, shareholders 
must approve changes in the articles of incorporation 
or bylaws and must agree, often by a supermajority 
(e.g. 75%), before a merger or sale of corporate assets 
can occur; and, because of Dodd-Frank, shareholders 
can also vote on executive pay packages, though it is 
non-binding. 

Despite the potential conflicts-of-interest arising 
out of political spending, shareholders do not current-
ly have a right to vote on corporate political spending 
under U.S. law. This problem is further complicated by 
the fact that under current law corporate leadership is 
not even required to disclose its political spending to 
shareholders.
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3
SO WHAT CAN SHAREHOLDERS DO ABOUT
CORPORATE POLITICAL SPENDING?

Shareholders may seek to introduce proxy propos-
als, which, if successful, would allow shareholders to 
request disclosure or ask the corporation to refrain 
from political activity. Shareholder resolutions relating 
to corporate political spending are by far the largest 
and fastest growing categories of proxy proposals.6 
At present, proposals on political spending are not 
binding on management or directors.7 Nonetheless, 
shareholder proposals have proven an e!ective way to 
communicate the importance of the issue and en-
courage corporations to adopt more transparent and 
accountable practices. 

Managers and directors at several corporations have 
sought to block these proposals by arguing under Rule 
14a-8 that shareholder requests relating to political 
spending are either vague or are ordinary business 
decisions that shareholders do not need to be involved 
in.8 The SEC has rejected both arguments. In a series 
of “no-action” letters, the SEC has indicated that 
shareholders could not be denied the opportunity to 
indicate their views on a corporation’s political spend-
ing and made clear that corporate political activity is 
not an ordinary business decision.9 

4
WHO ELSE CAN CHALLENGE MANAGERS 
AND DIRECTORS WHO SPEND MONEY

IN POLITICS?
Corporate law gives other stakeholders in a busi-

ness, such as bondholders and employees (not to 
mention the larger community) even less of an oppor-
tunity to challenge political spending decisions. These 
constituencies, under current law, are not owed even 
the basic fiduciary duties that shareholders are owed, 
nor do they have any opportunity to vote on corporate 
policies. This means, to borrow a phrase from Justice 
Louis Brandeis, that corporate leadership is virtually 
unchecked in its use of “other people’s money” to 
engage in corporate political spending.10 

5
WHAT ABOUT THE FREE SPEECH INTERESTS 
OF SHAREHOLDERS, EMPLOYEES, AND 

OTHER STAKEHOLDERS WHO DISAGREE WITH THE
CORPORATION’S POLITICAL SPENDING?

One of the ironies of the Citizens United decision is 
that in attempting to address one First Amendment 
issue, it gave rise to another. Taking at face value 
for a moment the idea that money is speech, giving 
managers and directors unchecked authority over 
undisclosed corporate political spending should give us 
pause. Money in a corporation’s treasury is owned by 
a web of individuals with di!erent legal claims on that 
money. Corporate managers who choose to spend 
that money on political expenditures are, under the 
logic of Citizens United, exercising other individuals’ 
rights and speaking on behalf of others. 

The Supreme Court has recognized that there are 
important First Amendment interests at stake when 
one person or group speaks on behalf of another. In 
the public-sector union context, for instance, the 
Supreme Court held that union members must be 
given opt-out rights when the union conducts polit-
ical activities.11 The Court’s failure to recognize First 
Amendment opt-out rights for corporate shareholders 
highlights an important asymmetry in current law.12 

This problem is highlighted where corporate polit-
ical spending is directed to candidates or causes that 
contradict o"cial corporate policies or which run 
counter to a company’s long-term interests.13 Inves-
tors who want to put their money in businesses whose 
values they share should have some assurance that 
a company is not engaging in political spending that 
runs contrary to those policies. The same can be said 
of employees who want to invest their time in a corpo-
ration whose values they share. Viewed in this light, 
the real e!ect of Citizens United was to amplify the 
speech rights of corporate managers and directors and 
to weaken the rights of everyone else.
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6
DO CORPORATIONS HAVE TO DISCLOSE 
HOW THEY SPEND CORPORATE MONEY

ON POLITICS?
No. Despite a long line of Supreme Court cases 

stating that disclosure requirements are constitution-
al, current law does not require management or direc-
tors to disclose how they spend corporate money on 
politics. They are not required to disclose the informa-
tion either to the public or even to the corporation’s 
shareholders. 

This information is crucial both for citizens trying 
to make informed decisions about politicians and for 
investors seeking to make informed decisions about 
where to invest. Citizens United actually relied on the 
assumption that corporate political spending would be 
disclosed. As Justice Kennedy wrote,

“… prompt disclosure of expenditures can 
provide shareholders and citizens with the 
information needed to hold corporations and 
elected o"cials accountable for their posi-
tions and supporters. Shareholders can de-
termine whether their corporation's political 
speech advances the corporation's interest in 
making profits, and citizens can see wheth-
er elected o"cials are ‘in the pocket' of so-
called moneyed interests.’”14 

7
CAN CORPORATE LAW HELP ADDRESS 
ANY OF THESE ISSUES?

Yes. Corporate law is becoming increasingly vital 
to a number of public-interest reforms, and a number 
of proposals have been made that would help restore 
a legal balance between corporate leadership, share-
holders, and other stakeholders. Imbalances in current 
corporate law as it relates to political speech could also 
be addressed by increasing the role of independent 
directors on corporate boards, requiring approval of a 
supermajority of shareholders, or otherwise enhancing 
shareholder involvement in corporate governance.15 
Other corporate stakeholders could similarly be given 
a larger role in decisions relating to political activity.16

The government could increase transparency and 
accountability by enacting laws or adopting regula-
tions that would require management and directors 
to disclose corporate political spending to other 
stakeholders in the corporation. Disclosure standards 
could be improved in a number of other ways as well. 
The Securities & Exchange Commission (SEC) has 
the authority to require public companies to disclose 
their political expenditures and is currently consid-
ering a petition, which is now the most comment-
ed-on and most supported petition in the agency’s 
history.17 Congress could fix the lack of transparen-
cy immediately by enacting legislation such as the 
DISCLOSE Act.18 As described above, shareholders 
may also submit proxy proposals so that they can vote 
to demand greater transparency from management 
and directors.19 And the number of companies who 
voluntarily disclose their political spending continues 
to grow.20

Because of the important First Amendment values 
at stake when corporate leadership spends money be-
longing to a variety of stakeholders, the courts should 
ensure that corporate law does not simply subordinate 
the speech rights of these stakeholders to those of 
managers and directors. Whichever solutions emerge, 
the need for more transparent, accountable, and 
representative corporate decision making is nowhere 
more pressing than when it comes to corporate spend-
ing in politics. Q
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