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What is
a corporation?
 

by: Anthony Kammer

corporation is a legal structure that enables individuals to 
contribute and pool resources, capital, and labor in order to 
generate a profit. corporations are created by state law in the 
state in which they are incorporated.

the corporate legal structure receives a num-
ber of advantages and obligations from the state. 
these laws enable the corporation to overcome 
the limitations of any one individual—like a human 
lifespan or limited productive capacity—and to 
accumulate and distribute profits among the vari-
ous stakeholders. 

What is corporate
personhood?

the term ‘corporate personhood’ has become 
a shorthand way of disagreeing with the way 
decisions like Citizens United expanded the First 
amendment rights of corporations. the term, 
however, tends to conflate two distinct legal 
concepts. 

the first concept, legal personhood, is a doc-
trine under corporate law that enables a company 
to be treated as a single legal entity. this doctrine 
is what enables corporations to enter into con-
tracts, be subjected to state and federal laws, and 
to sue and be sued. 

the second concept is the notion that corpora-
tions have rights protected under the U.s. Con-

stitution. as a legal matter, the supreme Court 
has held that corporations do have a number of 
protected constitutional rights (see below). But, 
as the popular reaction to Citizens United demon-
strates, the scope of constitutional protections 
that apply to corporations—particularly under the 
First amendment—remains highly contested.

What constitutional
rights do corporations

currently have?
the U.s. supreme Court has held that the 

Constitution ensures corporations are afforded 
due process property protections,¹ have the right 
to trial by jury in a criminal case,² are protected 
against double jeopardy,³ and cannot be subjected 
to unlawful searches and seizures.⁴ Beginning in 
the 1970s, the supreme Court held that cor-
porations engaging in “commercial speech” are 
protected by the First amendment from state 
interference.5 the origins of many of these rights 
can be traced to several influential 19th century 
cases. 

however, because corporate rights limit the 

A

The Explainer provides clear and concise answers to common questions about 
public policy with the goal of informing elected leaders, the media, and ordi-
nary Americans about the most pressing issues of the day.

1 2

�e EXPLAINER
 A DĒMOS SERIES



2 • What is a Corporation? | October 2012

ability of the democracy to act, it is important 
that these rights are not expanded in ways that 
conflict with other constitutional values.

since the 1970s, there has been a well-fi-
nanced movement to extend First amendment 
rights to corporations, and subsequent court 
decisions re-characterized food and safety labels 
as “corporate speech” and held reasonable label-
ing requirements unconstitutional. a similar push 
took place with respect to campaign finance laws, 
where money in the form of political expendi-
tures re-characterized as speech. Citizens United 
represents a new high-water mark in this effort 
to exempt corporations from regulation under a 
banner of First amendment rights.

Why did courts ever give
corporations rights?

the court decisions that have given corpo-
rations rights have relied, either implicitly or 
explicitly, on one of three major theories of the 
corporation’s legal status. these theories are in 
some tension with one another, and each of these 
theories imagines a very different relationship 
between corporate power and the democracy:

a. the “Natural Entity” or “artificial Being” theory 
posits that corporations are distinct legal persons 
with rights independent from the rights of the 
individual stakeholders. 

b. the “associational” or “aggregate” theory says 
that corporations have rights that can be derived 
from the rights of the individuals in the corpora-
tion. 
 

c. the “state Charter” or “state Creature” theory 
views the corporation as a product of state laws 
and recognizes the state’s power to define the 
parameters of the corporate form, so long as 
the rights of the individual stakeholders are not 
violated. 

in recent years, the “Natural Entity” view has 
found a number of adherents among conser-
vative members of the judiciary. this view has 
resulted in corporations receiving many of the 
same rights as individuals and has placed many 
corporate activities beyond democratic control. 

if corporations aren’t
people, What are they?

We need to get back to the simple fact that 
corporations are institutions created by law, and 
not naturally occurring entities with inherent, 
inalienable rights. as Justice stevens stated in 
his Citizens United dissent, “Corporations help 
structure and facilitate the activities of human 
beings, to be sure, and their ‘personhood’ often 
serves as a useful legal fiction. But they are not 
themselves members of ‘We the People’ by whom 
and for whom our Constitution was established.”

the “state Charter” view of corporations offers 
a promising alternative the currently dominant 
paradigm. Unlike the Natural Entity theory, the 
recognition that corporations are created by state 
charters would better enable the democracy to 
set the rules that corporations must follow. as 
Boston College Law Professor Kent Greenfield 
recently noted, changes to the corporate form 
are too often overlooked by democracy advo-
cates.

as creations of state law, corporations could be 
defined in a manner that is more compatible with 
democratic governance. Nonprofit corporations, 
in exchange for the benefits they receive from 
the state, are limited as to the types of political 
activity they can engage in. similar standards 
could apply to business corporations. Corpora-
tions could be reformed to adopt the model of 
Benefit Corporations (or B-Corps), for example, 
which are required by law to benefit both soci-
ety and shareholders and to consider how their 
decisions affect their employees, community, and 
the environment. alternatively, corporate gover-
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nance could be changed to require greater input from 
employees and other affected constituencies. in the 
more inclusive German system, employees are given 
seats on corporate boards. 

Changes like these would be transformative. so 
long as individuals’ associational rights are protected, 
there is no constitutional reason the state should not 
be permitted to define corporations in such a way that 
commercial winnings cannot be used to buy outcomes 
in the political system. that is precisely what we 
should demand from a private sector that has ceased 
to work in the public interest. n
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