Executive Action to
Advance Democracy:

What the Biden-Harris Administration
and the Agencies Can Do to Build a

More Inclusive Democracy




The assault on our democracy over the last 4 years
has been severe, complete with intentional and struc-
tural disenfranchisement aimed at Black and brown
communities. The Biden-Harris administration has an
opportunity to lead in advancing voting rights and
strengthening our democracy like few presidencies be-
fore. In this piece, Démos lays out a series of executive
actions the new administration can take in partnership
with federal agencies to help ensure the integrity of our
elections and strengthen opportunities for civic par-
ticipation for all Americans, particularly for Black and
brown Americans:

1. Direct federal agencies to provide voter registration services.

2. Strengthen the Department of Justice’s enforcement of and guidance on
voting rights statutes.

3. Support the Election Assistance Commission in its efforts to strengthen
access to voting and voter registration.

4. Create an Office of Democracy and Civic Innovation within the White House.

5. Strengthen the U.S. Postal Service’s ability to deliver election mail and other
critical mail to all Americans.

6. Ensure access to Federal Bureau of Prison data needed to end prison-based
gerrymandering.

The need for strong leadership to advance a more inclusive, representative de-
mocracy is urgent, given the increased assaults on voting we have seen in recent
years and especially in 2020. Démos urges the Biden-Harris administration to take
up each of these opportunities immediately after assuming office in January 2021.



1. Direct Federal Agencies to Provide Voter Registration
Services

There were 76 million eligible but unregistered voters during the 2018 elec-
tions.! Each election, voter registration poses one of the most significant barriers
for Americans trying to vote.” The Biden-Harris administration can make voting
more accessible by directing specified federal agencies, in their administration of
federal programs, to act as voter registration agencies, including providing voter
registration applications, assisting clients to complete applications, and transmit-
ting completed applications to state authorities. The administration should:

* Issue an executive order directing federal agencies serving under-registered
populations to provide voter registration services, including the Indian
Health Service of Health and Human Services,” U.S. Citizenship and Immi-
gration Services at naturalization ceremonies,* Veterans Affairs offices pro-
viding medical and homelessness services, the Social Security Administration
through the Supplemental Security Income and Social Security Disability Insur-
ance programs, Department of Defense military pay offices, the Department
of Education, and others.

* Take swift action to improve voter registration services through the federally
facilitated Health Benefit Exchanges (HBEs), as required by Section 7 of the
National Voter Registration Act (NVRA).” HBEs must prompt all applicants
to accept or decline to register to vote early in the enrollment process, provide
a user-friendly link to a voter registration application for online applicants
or mail forms for phone or paper applicants, and connect applicants to assis-
tance with completion of applications.®

2. Strengthen Department of Justice’s Enforcement of
and Guidance on Voting Rights Statutes

During the campaign, President-elect Biden made a strong commitment to en-
forcing “laws that protect our voting rights”” After 4 years of neglect and outright
hostility to voting claims, energetic enforcement is sorely needed. The best way to
do that is through a Department of Justice (DOJ) Civil Rights Division that is fully
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staffed by political appointees and career civil servants with deep expertise in and
commitment to advancing voting rights for all. As a starting place, the adminis-
tration should put forth a FY 2022 budget with increased funding for hiring and
staffing at the DOJ’s Civil Rights Division, including the Voting Rights Section. For
its part, the DOJ should:

* Pursue aggressive civil and criminal enforcement of federal voting rights pro-
tections, including:

» Sections 5, 7, and 8 of the NVRA,? with Section 5 and 7 enforcement focused
on remote transactions (phone, mail, online) and address changes at mo-
tor vehicle offices and public assistance agencies, and Section 8 enforcement
aimed at preventing unlawful voter purges;

P

X

Sections 4(e), 203, and 208 of the Voting Rights Act (VRA),’ to ensure lan-
guage access;

R

X

Sections 11(a) and 11(b) of the VRA," which prohibit interference with the
right to vote, including refusing to permit a qualified voter to vote and refus-
ing to tabulate, count, or report that vote,'" and protect against voter intimi-
dation and coercion;'

M

Section 2 of the Voting Rights Act to attack vote dilution and vote denial,"
which will become increasingly important if states attempt to restrict the
right to vote in response to the 2020 election and as we enter a new cycle of
redistricting; and

» The provisions of the Civil Rights Act that protect voting rights, including the
Act’s “materiality provision,” which prevents voter registration forms, ballot
applications, and ballots from being rejected for minor errors or omissions,'

and the Act’s prohibition on voter intimidation, threats, and coercion."”

* File statements of interest and amicus briefs in third-party cases, including those
that deal with felony disenfranchisement and denial of voting rights to eligible
detainees.'®

* Update the Departments guidance on the NVRA to address recent develop-
ments in the law and resolve ambiguities in the existing guidance, including:



» More thoroughly explaining the NVRA’s prohibition on list-maintenance
programs that are non-uniform or discriminatory.”” For example, programs
that use inactivity to initiate a purge process (“use it or lose it” purges), which
are not based on direct evidence of ineligibility, may have a disparate adverse
impact on voters of color, and would therefore run afoul of the NVRA re-
quirement that list-maintenance programs be non-discriminatory.

P

X

Clarify that Election Day or pre-election voter eligibility challenges are not
exempt from the NVRA. For example, voter challenges based on a claim that
the voter does not reside in the district in which the voter is registered must
comply with the NVRA’ notice procedure. A voter who has not been removed
in accordance with that procedure may be required to confirm or affirm the
voter’s residence but may not be prevented from casting a regular ballot. Ad-
ditionally, when the challenges are systematic—i.e., when a third-party chal-
lenger sends mailings to a large group of voters (“voter caging”), rather than
making an individualized challenge of a voter based on specific knowledge of
eligibility—they may not be carried out within 90 days of a federal election.'®

* Rescind the legal interpretation circulated by the Criminal Division of the DOJ’s
Public Integrity Section on November 4, 2020 that stated 18 U.S.C. § 592 does
not prohibit armed federal agents from being deployed to polling locations after
the public is no longer casting ballots, but while counting is underway inside the
locations."

Additionally, the administration could require that the Office of Personnel Man-
agement actively work with language minority communities and Black- and brown-
led organizations to recruit a diverse set of individuals for participation in the Feder-
al Voting Rights Observer Program.* Having representatives from the communities
most targeted by voter suppression serving as observers, and then drafting reports
submitted to the Civil Rights Division, could improve reporting and better support
the DOJ’s efforts to enforce voting rights statutes and affirmatively protect the right
to vote.

3. Support the Election Assistance Commission in its
Efforts to Strengthen Access to Voting and Registration

In administering the NVRA and setting voting standards, the Election Assistance
Commission (EAC) can help ensure the accessibility of voter registration and vot-
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ing. The 2020 elections highlighted the importance of expanding voting options—a
record 101.5 million Americans voted early, either by mail or in person, in the gen-
eral election.”» Meanwhile, several recent elections have demonstrated the danger
of overly aggressive voter purges, which tend to have a disproportionate impact on
voters of color.** In exercising its authority, the EAC should:

* Conduct studies and develop standards and best practices for mail and early
voting that make voting more accessible and racially equitable. These standards
should include a robust early voting period, available on weekend days and on
weekdays outside normal working hours. They should also encourage “no-ex-
cuse” voting by mail, expanded use of secure drop boxes for returning ballots,
robust and accessible notice and cure procedures for ballots with defects, mech-
anisms for delivery of mail ballots that allow for private and independent voting
for people with disabilities, and permissive rules concerning third-party assis-
tance with obtaining and returning mail ballots.”

* Issue guidelines discouraging the use of non-voting to identify potentially in-
eligible voters and encouraging the use of information from voter interactions
with government agencies to confirm continuing eligibility and update voter
records. There are many reasons voters do not vote that have nothing to do with
their eligibility, and purge programs that rely on non-voting to flag potentially
ineligible voters have been shown to be discriminatory and to erroneously tar-
get and remove large numbers of eligible voters from the registration rolls.* In
addition, these programs are expensive for states to administer, often requiring
mailings to a significant portion of registered voters who remain eligible. EAC
guidance should encourage use of data from state agencies (such as motor vehi-
cle, public assistance, and revenue/taxation agencies) that would allow states to
confirm voters’ continuing eligibility without the need for expensive mailings.
For example, Ohio recently began using driver license renewal data not only to
identify voters who had moved but also those whose driver license addresses
had not changed, thereby allowing the state to confirm their voting address.

* Continue to protect the federal voter registration form, which the EAC issues
under the NVRA, from discriminatory, restrictive, and unnecessary require-
ments, such as the requirement that voters provide documentary evidence of
citizenship to register to vote. Many voters do not possess such documentation,
particular low-income voters and voters of color, and these documents can be
costly to obtain. The EAC should continue to emphasize that a voter’s attestation
of citizenship under penalty of perjury is sufficient to establish eligibility.



When vacancies arise on the EAC, the Biden-Harris administration should ap-
point commissioners who would bring racial and ethnic diversity to the Commis-
sion, and who have a track record of working to advance access to the ballot for all
Americans.

4. Create an Office of Democracy & Civic Innovation
within the White House

Our democracy has never been fully accessible, and the attacks on access to the
franchise, especially for Black and brown Americans, have only escalated in recent
years. Historic turnout in this election is likely to draw further attacks. We are living
through a second civil rights movement, and the Biden-Harris administration can
exercise the power of the presidency directly to protect voting rights and expand
civic participation. To do so, the administration should:

* Create an office within the White House focused on advancing the administra-
tion’s efforts to protect and strengthen democratic systems and civic participa-
tion. The office would coordinate across the federal government, and with state
and local governments, to identify opportunities to increase civic participation
among the American people through executive authority, legislation, budgets,
strategic communications, and community partnerships.?

5. Strengthen the U.S. Postal Service’s Ability to Deliver
Election Mail and Other Critical Mail to All Americans

Upon appointment in May 2020, Postmaster General Louis DeJoy, a Republican
fundraiser, swiftly implemented several directives that led to significant delays in
mail delivery nationwide. These included strictly limiting overtime for completing
mail delivery and dismantling hundreds of high-speed mail sorting machines.*
Among other harms, these service cuts interfered with Americans’ ability to vote by
mail, a critical option during the pandemic. While enormous public outcry forced
DeJoy to suspend these changes until after the election, threats to the integrity of
the U.S. Postal Service (USPS) and our elections remain.?” To ensure that USPS con-
tinues to serve the needs of all Americans and guard against future efforts to under-
mine mail delivery, especially during an election year, the administration should:
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* Fill the 3 current vacancies on the USPS Board of Governors, and the vacan-
cy that will be created when current member Ron A. Bloom’s term expires on
December 8, 2020, with special attention to diversity. The Board of Governors
may consist of up to 9 members appointed by the president, with the advice
and consent of the Senate. These presidentially appointed governors appoint the
Postmaster General. Currently, the presidential appointees consist of 6 men, 5
of whom are white.?®

* Issue an executive order establishing a task force to review the process that led
to service cutbacks and equipment removal in the summer and fall of 2020. The
task force should issue findings and recommend changes to ensure decisions on
mail delivery remain insulated from partisan interference and are implemented
solely to serve the mission of USPS.

6. Ensure Access to Bureau of Prison Data Needed to End

Prison-Based Gerrymandering
|

Prison-based gerrymandering (PBG) occurs when redistricting authorities count
incarcerated persons at their prison locations rather than at their home address for
the purposes of drawing legislative districts. The Census Bureau’s “usual residence”
rule, which locates incarcerated persons at their place of incarceration rather than
their actual legal residence, encourages PBG.?”” The practice shifts political power
from overpoliced and over-prosecuted communities of color to largely white rural
jurisdictions that tend to have prisons.’*® PBG is anti-democratic because incarcer-
ated people are not constituents of the elected officials in the prison location. It is
a racist practice that echoes the three-fifths compromise—using Black and brown

bodies to boost representation without granting voting rights.

In the long run, the Census Bureau should revise its usual residence rule to count
incarcerated persons at their home addresses. Although it is too late for the 2021
redistricting cycle to make this change, the Biden-Harris administration can help
mitigate the ills of PBG by taking these actions:

* Direct the Bureau of Prison (BOP) to provide last-known-address data for all
persons incarcerated in federal prisons to any state or local jurisdiction that
requests this information for the purpose of drawing districts (several state and
local jurisdictions have ended PBG);* or



* Order the BOP Director to affirmatively provide this information to all 50 states
and encourage them to use it to reallocate incarcerated persons in the 2021 dis-
tricting process.

While there are additional reforms that must be adopted by Congress and in the
states to ensure that all eligible Americans are able to express their voice through
their vote, the above recommendations provide measures that the new administra-
tion and the agencies have the power to move immediately. If implemented, these
recommendations would prove an important step forward in the effort to create a
more inclusive and representative democracy.
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