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Foreword
]

As the 2020 election looms on the horizon, I find myself frequently thinking of
my grandmother. My grandmother was not particularly outspoken or political. She
wasn't a leader in the church, though she attended service every Sunday. She didn't
go to rallies or protest marches, but she voted in every election. She was a woman
of deep faith and strong political convictions. Maybe that’s why she never told me to
grow up to be a doctor or a lawyer. Instead, she told me that I would grow up to be
a preacher or a politician—roles she imagined could change the world for Black and
brown people.

So imagine how stunned I was when I told her I was going to be a political organizer
and she started to cry. I thought I was living into her prophecy and dream for my life.
But there was something about being an electoral organizer that felt fundamentally
different to her. She talked about the canvassers that knocked on her door every 4
years with promises of a better life after each election; canvassers who never showed
up again once the votes were cast.



What if my grandmother and others in our communities were not turned into metrics
of doors knocked, registration cards, and phone calls? What if we, as organizers and as
a movement, were not pushed to have transactional, transitory relationships to satisty
goals that have no meaning to the very people we are trying to be with and for? What if
instead, our energy and effort were focused on the year-round work of building deeper
understanding and relationships? What if our work enabled our communities to know
that, through voting, they can hold one lever of power to make their hopes, dreams, and
priorities a reality? What would it look like if we didn’t have to concentrate on registering
people to vote because the right to vote was already a given?

At Demos, we want to push the U.S. toward a much more inclusive democracy—toward
a bold vision that incites and excites folks to fully participate in a thriving and liberated
future for all, not a select few. The right to vote is key to actualizing these visions. The right
to vote is more than the ability to show up at the polling place and check off a box. It is
a value that says we belong, and we have an obligation to a broader community that we
call this nation. It is a pronouncement that we have the right to participate and determine
our own destiny in this country so that a deeper and more meaningful engagement in our
democracy is possible.

We are in a moment when the possibility of a more inclusive democracy is attainable.
People are in the streets demanding an end to the structural racism and violence that are
the reality of Black and brown peoples lives. Achieving that end will require fundamental
changes that are codified in the very documents that are supposed to guide our collective
life together as a nation.

We need to rise to this moment by refusing to tinker with an already broken system.
By demanding the right to vote, Black and brown people are collectively saying we will
not, year after year, knock at the door begging to be let in. We are declaring that everyone
belongs and everyone has the right to participate.

In working to build this collective power, we challenge elected officials and candidates
to be accountable to that vision and to the “demos”—the people whose lives and expe-
riences are dependent upon these policies. People who, in spite of the tears and disillu-
sionment, still hold the hope that we can change the world if we participate. Through one
vehicle of equal participation—a Right-to-Vote Amendment to the Constitution outlined
in this report—we take an important step toward a truly inclusive democracy and affirm
the lives that have been left out of the conversation. The lives of people like my grand-
mother. People like us.

Ksdnry Mekenic

Rodney McKenzie
Executive Vice President, Movement Strategies






Executive Summary

The struggle and sacrifice of generations of Black and brown Americans for full
inclusion in our democracy have brought our society closer to its democratic ideals.
The U.S. Constitution currently contains more protections for the right to vote than
when it was enacted. However, this foundational document—in which we enshrine
our most fundamental values and most durable structural protections—even today
does not offer an affirmative, comprehensive guarantee of the right to vote. As a result,
lawmakers across the country have found ways to lock millions of people, dispropor-
tionately Black and brown people, out of their voting rights and, in turn, out of full
participation in our democracy. Voting rights organizers and advocates continue to
engage in creative and courageous efforts to resist voter suppression and other tactics
that threaten our democratic ideals, and to make the right to vote real for all eligible
Americans. These efforts are complicated, and sometimes thwarted, by the limitations
of protections for the right to vote in our laws and, most critically, in our Constitution.

In 2020, Black-led organizing has sparked communities across the country to rise
up and demand change. A growing multiracial movement is coming to understand
what has been known in Black and brown communities for a long time: our democracy
isn't “broken.” Instead, it's working exactly as it was designed, denying Black and
brown people’s ability to participate in the political process, seeding deep distrust of
the very processes and institutions that are meant to ensure our government is “of,
by, and for the people,” and, in turn, stripping away the rights and agency of a broad
majority of people of all races and ethnicities. This time has also brought a greater
appetite for changes long envisioned by grassroots organizations and others closest
to the problems of democratic exclusion, changes that would help us fully realize the
promise of democracy for the first time.



If we truly want to build inclusive democracy, we must articulate an affirmative
vision of an expansive right to vote in the Constitution itself. This paper lays out the
kind of robust constitutional protection for the right to vote that we at Demos envision
in the form of a new amendment—a Right-to-Vote Amendment for a 21st Century
Democracy—that names how the right to vote has been obstructed over the years and
offers concrete remedies to these distortions of our democracy.

Such an amendment should:
1. State the right to vote in the affirmative;

2. Promote universal voter registration by constitutionalizing automatic voter
registration and same day registration;

3. Protect against practices that have the effect of denying or diluting the voting
rights of historically disenfranchised communities;

4. Abolish the Electoral College and ensure the president and vice president are
elected directly by the people;

5. Establish statehood for the District of Columbia;

6. Guarantee sovereignty and self-determination of political status to the people
of the U.S. territories;

7. End the practice of penal disenfranchisement;
8. Prevent unfair partisan gerrymandering;
9. Curb the distorting role of big money in politics; and

10. Give Congress broad enforcement powers, including the ability to establish
election administration standards for all elections and require federal preclear-
ance of state voting law changes, so that the right to vote can be made real for
all eligible people.

Long-overdue changes to the Constitution alone will not solve all democratic
exclusion. However, enshrining in the Constitution a vision for full political partic-
ipation would go a long way toward remedying a document that was so profoundly
flawed at its ratification. It would earn trust in our political process and realize the
unfulfilled promises of our democracy. It would ensure that every eligible person,
especially the Black and brown people who have long been excluded, has full, inalien-
able access to the franchise. When our democracy finally works for Black and brown
people, it will work for all people.
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INCLUSIVE DEMOCRACY AGENDA: RIGHT TO VOTE




Actualizing American democracy requires the full right of all people to vote. As a
society founded on the principle that governments “deriv[e] their just powers from
the consent of the governed,”* our vote voices our consent or dissent and is one
of our most powerful tools to push our government and our society toward the

“more perfect union”? we seek. Since the founding of the United States, when only
property-holding white men could vote, generation upon generation has taken up
the struggle for the right to vote. Black Americans have always been at the center
of these struggles,® from Reconstruction and the writing of the Fourteenth and
Fifteenth Amendments,* to the suffragist movement,® to sustained resistance to Jim
Crow that grew into the Civil Rights Movement,® to the voting rights and disen-
franchisement battles we are fighting today.” These struggles for full participation
in our democracy—made possible by Black and brown women in particular, whose
leadership is often made invisible and forgotten®—have pushed back against the
notion that only wealthy, white men should have a say, offering instead a vision for
an inclusive democracy.

Yet so many of us know from our lived experience that the right to vote is far from
something we all can count on. This troubling reality traces back to our nation’s
founding documents and the systems of chattel slavery and settler colonialism that
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shaped them.® The U.S. Constitution was deeply flawed at the time of its ratification,
most egregiously for having protected the international slave trade, propped up
slavery through the Fugitive Slave Clause, and counted enslaved Black Americans as
three-fifths of a person in order to inflate white Southern political power.'® Voting
rights leader and former Georgia gubernatorial candidate Stacey Abrams lays bare
the white supremacist roots of the U.S Constitution:

99

“At the country’s inception, the Founding
Fathers decided who would be deemed
worthy of citizenship; and they used, as a
measuring stick, the ability to maintain the
class and power structure that had laid the
foundation for their wealth and political
dominance. Not surprisingly, only white
men were granted such esteemed status. ...
From the mundane decision of taxation to
the sale of human chattel, the Constitution
envisioned the narrowest class of power
brokers, and constraints on citizenship are
the most effective means to filter out the
interlopers.”
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In fact, the Constitution did not even mention the people’s right to vote until
Congress and the states ratified the Reconstruction Amendments after the Civil War,
a full 8 decades after the Constitution was adopted. Until that time, the word “vote”
in the Constitution showed up only in relation to how Congress and the president
carried out their duties.!? According to one scholar on the creation of the Con-
stitution, it was “almost as if in the course of constructing a house, the contractor
ordered the windows, curtains, and shingles, but completely forgot about the foun-
dation.”1? Instead, the Constitution left voter qualification and ballot access up to
the states, which effectively limited the franchise to white male property owners.

Since its adoption, our Constitution has been amended several times to correct
these founding sins, including expanding the franchise, and today our Constitution
does a better job of providing protections for the right to vote. Six amendments
ratified since the 1860s explicitly protect the right to vote, 4 of which assert that the
right to vote “shall not be denied or abridged” on specific grounds.** Additionally,
the courts have consistently called the right to vote “fundamental”'> However, to
this day the language of the Constitution does not provide an affirmative, unassail-
able guarantee that all U.S. citizens of legal voting age will be able to vote. Instead,
federal constitutional protections for voting are framed in the negative—e.g.,
protection against denial of the right to vote based on certain characteristics, such
as race, gender, and age.'¢ To the extent Americans have an affirmative right to vote,
that right is granted by the states, usually through guarantees in state constitutions.!”
So, in American democracy in 2020, peoples’ ability to register and cast a ballot that
counts varies significantly, depending on which state they call home.!#

And, instead of applying strict constitutional scrutiny to incursions on the right
to vote,'® the Supreme Court has often applied a “balancing test,” with the outcome
of a challenge depending upon the weight a court chooses to give to the interests the
state asserts as a basis for the restriction.2? As a result, the federal courts sometimes
uphold state and local enactments that make voting more difficult, such as photo
ID requirements, restrictions on early voting, prohibitions on voter registration
activities, and other voter suppression laws that fuel structural exclusion from our
democracy.?!

Thus, nearly 250 years after our nation was founded on the premise that “all
men are created equal,” many Black and brown people, young people, low-income
people, and people with disabilities, among others, still find their right to vote com-
promised election after election. In spite of the promises of the Declaration of In-
dependence and the protections of the Fourteenth, Fifteenth, Nineteenth, Twen-
ty-Third, Twenty-Fourth, and Twenty-Sixth Amendments,?? and even with the
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remaining federal protections for voting rights in the Voting Rights Act (VRA) of
196523 and other federal laws,?4 the right to vote remains elusive for millions of
Americans: over 5 million people are formally disenfranchised based on incarcer-
ation or conviction status; nearly 5 million more people lack voting rights because
they live in Washington, D.C. or the territories; millions more individuals face
barriers on their way to the polls; 66 million eligible voters are not even registered.2*
In each instance, these millions of disenfranchised Americans are predominantly
people of color—the same Americans who, generation after generation, have faced
multiple intersecting barriers to actualizing their right to vote. The deep distrust of
government institutions and processes, including voting, among Black and brown
communities, fostered over centuries of violation and multiple layers of exclusion, is
one more barrier to an inclusive democracy.

The absence of a direct textual guarantee of the right to vote in the Constitu-
tion, and the brazenness with which state lawmakers capitalize on that omission to
curtail the right to vote, aimed directly at Black and brown communities and work-
ing-class voters,2¢ challenge us to think about what a truly pro-democracy Con-
stitution would look like. In an era when we are so often fighting defensive battles
against erosion of the right to vote, it is especially important to articulate an affirma-
tive vision of how we could more fully enshrine the right to vote in the Constitution
itself and, in turn, bring our democracy closer to its founding ideals.

This paper lays out the kind of robust constitutional protection for the right to vote
that Demos envisions, in the form of a new constitutional amendment—one that
names how the right to vote has been obstructed over the years and offers concrete
remedies to these distortions of our democracy. To explain the vision animating this
project, we briefly describe the ways the right to vote is currently denied or under
attack; explain how a constitutional amendment could remedy these ills; review
past right-to-vote amendment proposals; and offer specific constitutional language,
which has been informed by conversations with numerous advocates, academics,
and organizations who share the goal of guaranteeing the right to vote and are
actively working toward a more inclusive democracy.

This is part of a series called the Inclusive Democracy Agenda, which offers ideas
about how to build a more racially just, inclusive democracy in this country. Demos’
Inclusive Democracy Agenda was born in February 2019, at the annual convening
of the Inclusive Democracy Project (IDP), a majority-person of color cohort of
powerful state and local leaders, convened by Demos, who organize working-class
communities and communities of color to advance bold democracy campaigns
across the U.S. During the 2019 convening, Demos and IDP leaders discussed the
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ongoing exclusion of Black and brown people from our democracy, the need for
transformative change, and solutions big enough to meet the scale of the problem.
The ideas presented herein benefit tremendously from perspectives and experienc-
es of members of the IDP, who represent communities that have been the most
excluded from our democracy.

b D4

...our vote voices our consent or dissent and
is one of our most powerful tools to push
our government and our society toward the
“more perfect union” we seek.
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The Limitations
of Current
Protections for
the Right to Vote



Black and brown people’s voting rights
have been denied in multiple convergent
ways for centuries, robbing our society of
critical voices and perspectives and breeding
an enduring distrust of political institutions
and processes. Securing the right to vote
and making our founding democratic ideals
real for all people has always been a work in
progress, and as a result, democracy is not
yet fully realized in our country. Today, the
fundamental right to vote, through which so
many other rights and protections flow,?” is
compromised in many ways.

Formal Disenfranchisement

One of the most widespread and egregious
ways the right to vote is denied is through
racist penal disenfranchisement laws on the
books in nearly every state.?® As a result of
these laws, reinforced by over-policing and
mass incarceration of communities of color,2®
more than 5 million people are formally
blocked from voting because they are incar-
cerated on a felony conviction, or because
they live in a state that continues to disenfran-
chise them even after they have completed
their sentences and returned to their com-
munities.?® These disenfranchised voters are
disproportionately Black. In 2016, the dis-
enfranchisement rate for African Americans
was 7.4 percent, compared to a non-African
American disenfranchisement rate of 1.8
percent.>® Hundreds of thousands of other
people are effectively disenfranchised by in-
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surmountable financial obligations for fines, fees, and court costs attached to their
sentences, without regard to the person’ ability to pay. Even though the poll tax has
been unconstitutional since 1964,3? these financial obligations act as a modern-day
poll tax in at least 30 states.3? Still other people are blocked from voting, even though
they technically maintain their right under federal and state law, because they are
behind bars, without access to a ballot, at the time of an election.>*

An additional nearly 5 million people who live under the American flag3*—who
are subject to the laws and policies of the U.S. government and fund that government
by paying Social Security, payroll, estate, business, gift, and other federal taxes—do
not have the right to vote for elected officials who can fully represent them and
advocate for their interests in that government.?¢ The residents of Washington, D.C.
and the people of Puerto Rico, Guam, the U.S. Virgin Islands, the Commonwealth
of the Northern Mariana Islands, and American Samoa3’—more than 90 percent of
whom are people of color*®—lack voting representation in the U.S. House of Rep-
resentatives and Senate.?® All of those except D.C. residents also cannot vote for
U.S. President in the general election.#® More importantly, these nearly 5 million
people continue to be denied their right to full sovereignty and home rule.*! As
many people in the territories and the residents of Washington, D.C. point out,*?
these millions of Americans are effectively living under colonial rule.

De Facto Disenfranchisement

Outside formal disenfranchisement due to involvement in the criminal legal
system or residence in D.C. or one of the U.S. territories, millions of other Americans,
disproportionately Black and brown Americans, are kept from voting because they
face challenges getting and staying registered, or confront barriers on their way to
the ballot box. Many of these modern roadblocks to democracy have existed in
some form for decades, but especially in the 7 years since the Supreme Court gutted
the Voting Rights Act in Shelby v. Holder, laws aimed at restricting the vote have
proliferated.** Historically and today, these efforts, led by cynical lawmakers and
corporate interests desperate to consolidate political power and to maintain white
supremacy, have denied Black and brown communities and other marginalized
populations their fundamental right to vote, despite their hard-fought gains, and
kept our democracy from its full potential.#* From restrictive photo ID laws and dis-
criminatory polling place closures,** to practices that purge eligible voters from the
rolls or disqualify their registrations, these modern voter suppression tactics have
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made it harder for millions of Americans to
get and stay registered and to cast a ballot that
counts. Those harmed are disproportionate-
ly people of color, young people, low-income
people, people with limited English proficien-
cy, LGBTQ people, and people with disabili-
ties.*s

While it is difficult to quantify exactly how
many people have been disenfranchised by
these laws, a recent MIT analysis of “lost votes”
found that, among people who thought they
were registered and intended to vote in the
2016 election, 1.2 million were not actually
able to cast a ballot due to barriers such as
voter ID, trouble accessing their polling place,
long lines, registration problems, and late or
missing absentee ballots.*” Such an estimate,
however, severely undercounts the true
number of missing voters in our system, as it
reflects only registered voters who intended
to vote but who reported not being able to
cast a ballot. According to the U.S. Census
Bureau, in 2016 there were about 66 million
voting-eligible Americans who reported not
being registered, a third of whom cited trans-
portation problems, inconvenient polling
place, or illness or disability, among other
barriers, as the reason they were not regis-
tered.*® And, due to long-standing structural
barriers to getting registered to vote—from
poll taxes and literacy tests, to limitations
on 3rd party registration, to discriminato-
ry “exact match” laws—Black and brown
Americans are registered at lower rates than
white Americans year after year.*

Others have registered, but when they
show up to vote find they were purged from

b
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the rolls because they had not voted recently or because of flawed data that incor-
rectly indicated they were ineligible. Millions of people are purged from state voter
rolls each year, and those who are wrongfully removed often do not learn they were
purged until they attempt to vote and are denied.>° In Wisconsin and in many places
around the country, these voter purges appear to target Black and brown voters.>!
Despite its disenfranchising effect, and contrary to the plain language of the National
Voter Registration Act (NVRA), an Ohio law that purges voters based on inactivity
was upheld by the Supreme Court in 2018.52

The impact of voting barriers on Native Americans deserves special mention
because of the unique history of Indigenous peoples in what is now the United
States, and the barriers they have faced to full citizenship and voting rights. As the
Native American Rights Fund puts it, “Native Americans have been subject to 500
years of racism and genocide,” an ongoing assault that has been characterized by
attempted annihilation, forced assimilation, and denial of Indian voting.>* When
the Fourteenth Amendment was enacted in 1868, guaranteeing the right of citizen-
ship to all persons born in the United States, it expressly excluded Native Americans
living on reservations from that citizenship—even though Indigenous communi-
ties are the only people who are truly native to these lands. Not until enactment of
the Indian Citizenship Act of 1924 did Native Americans gain formal citizenship,
and even after that, many states continued to deny the right to vote to those who
were enrolled in tribes and/or residing on reservations, or for other discriminato-
ry reasons.>* To this day, barriers to the vote remain pervasive. Native Americans
experience direct discrimination in exercising the right to vote, compounded by
geographic isolation, poor physical and technological infrastructure, depressed
socio-economic conditions, and homelessness and housing insecurity.>> Each of
these barriers exist because of centuries of systematic erasure and neglect by the
same U.S. government that has stolen Indigenous lives and land for more than half
a millennium.

The Native American Voting Rights Coalition conducted field hearings across
Indian Country from 2017-2018, documenting extensive, continuing problems. As
a summary of one such hearing explains:

[D]istance to polls, poverty, and an inability to access transportation prevent
Native Americans from voting. A history of deplorable voting conditions have
fostered a sense of distrust of the voting process. Rude treatment during regis-
tration and at polls by poll workers serves to intimidate already insecure Native
voters. Witnesses also reported a widespread distrust of state, county, and
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local officials. Testimony outlined a belief these officials are not acting in tribal
members’ best interests and instead are conspiring to suppress Native vote.>

In sum, modern-day restrictions on the right to register and vote prevent millions
of Americans, disproportionately Black and brown Americans, from full civic par-
ticipation. This weakens our democracy and denies us a government truly “of the
people, by the people, and for the people.”s”

Denial of Fair Representation
]

On top of the myriad ways people are kept from registering and voting described
above, tens of millions of Americans are denied full, fair representation through
vote dilution, gerrymandering, and the Electoral College.

Vote dilution schemes reduce the value of the vote and have disproportionate-
ly harmed communities of color. As the Supreme Court explained in its seminal
decision recognizing the principle of “one person, one vote,” Reynolds v. Sims, “The
right of suffrage can be denied by a debasement or dilution of the weight of a citizen’s
vote just as effectively as by wholly prohibiting the free exercise of the franchise.”>®
If a county with 5,000 people gets the same number of representatives as a county
with 500,000 people, the power of each individual vote in the larger county is diluted
as compared to the power of each individual vote in the smaller county. The basic
requirement that equal numbers of persons should have equal numbers of represen-
tatives is thus fundamental to ensuring fairness of the electoral system. Yet this right
was not confirmed in Supreme Court jurisprudence until 1964.

Vote dilution can take place even when the basic requirement of one person, one
vote is satisfied. For example, in Jones County, North Carolina, even though Black
residents made up 30 percent of the county population, not a single Black person
was elected to the County Commission between 1994 and 2017. All 5 members
of the Board of Commissioners were being elected at-large from the county as a
whole, and the majority of white voters were unwilling to vote for Black candidates.
In the wake of a 2017 lawsuit challenging this vote dilution, the county changed to
a district-based system, through which voters elect a commissioner to represent
their specific district rather than the entire county “at large.” With this change, Black
voters were in the majority in 2 of the districts, and thus were able to elect 2 Black
candidates to the Board of Commissioners.>®

Partisan and race-based gerrymandering—through which elected officials draw
district lines and effectively select their constituents, rather than the other way

The Limitations of Current Protections for the Right to Vote
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around—also skew representation and prevent people across the United States from
having an equal say in our democracy.5® Some consideration of race data may be
appropriate for ensuring communities of color can elect candidates of their choice,
and it is through thoughtful districting that takes racial equity into account that
some candidates of color have been elected to office, as in the Jones County example
above. However, through gerrymandering, communities of color and members of
a disfavored political party are denied fair representation because they are “packed”
into fewer districts or “cracked” across many districts, practices that dilute their
voting strength and deny these communities the chance to elect their preferred
candidates. And when advocates finally began winning court battles to draw
districts allowing people of color to elect candidates of choice to office—in some
cases, electing their first Black representatives to Congress since Reconstruction—
the Supreme Court intervened to strike down those districts, deeming it a violation
of the Equal Protection Clause.! Gerrymandering also stacks the deck in favor of
the status quo by making elections less competitive. In 2016, more than 90 percent
of U.S. House of Representatives races were won by a vote margin of more than 10
percent, which is to say that an overwhelming majority of Congressional seats were
non-competitive.52

Gerrymandering actively devalues the democratic participation of parts of the
electorate, enabling candidates and elected officials to ignore the needs of many of the
people they ostensibly represent and serve. In the Federalist Papers No. 37, Madison
wrote that “Republican liberty” demands “not only that all power should be derived
from the people, but that those [e]ntrusted with it should be kept in dependence on
the people, by a short duration of their appointments.”** In her dissent in Rucho v.
Common Cause, the case that closed oft the federal courts to claims of unconstitu-
tional partisan gerrymandering, Justice Elena Kagan noted that election day is the
manifestation of the people’s power and sovereignty over government. Kagan calls
election day “the foundation of democratic governance,” before going on to note
that “partisan gerrymandering can make it meaningless”®* Through partisan ger-
rymandering, self-dealing politicians can, as Kagan explains, actually “beat democ-
racy.®> Malcom X put it more plainly when he described gerrymandering: “even
though you can vote they fix it so youre voting for nobody.’¢¢

Democracy and fair representation are further distorted by the practice of “pris-
on-based gerrymandering,” through which incarcerated persons are counted in the
jurisdiction where they are incarcerated rather than in their home communities.
Even though most states’ laws are clear that incarceration does not change one’s
residence, and in spite of the fact that almost all incarcerated persons cannot vote or
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otherwise influence politics or policy where they are incarcerated, the Census Bureau
continues to count some 2 million people in the wrong place for the purposes of
redistricting.®” This practice undermines the equal-population standard by giving
outsize influence to the residents of places that house prisons and other correctional
facilities, which tend to be white and rural, and robbing the communities from which
incarcerated persons come, disproportionately urban communities of color, of fair
representation.®® And, since our racist system of mass incarceration disproportion-
ately locks up Black and brown people, the practice also has disturbing echoes of
the infamous three-fifths compromise, when Black Americans were denied voting
rights but were counted as a fraction of a person to inflate voting power and repre-
sentation for white people.®®

Our presidential elections also depart from democratic ideals in crucial ways.
Our president is chosen not by the people themselves but instead by members of
the Electoral College, who are selected by the political parties. The Electoral College
is an antiquated system that gives disproportionate influence to white voters at the
expense of people of color as well as young people, single women, and working class
people of all races.”® The Electoral College is made up of 538 “electors” who vote for
and elect the president and vice president. Each state gets a number of electors equal
to its number of representatives and senators, incorporating the advantage enjoyed
by sparsely populated states in the Senate into the system of electing the president
and vice president, as well.

For example, Wyoming, with a population of fewer than 600,000, gets one elector
for every 192,579 residents, while California, with a population of nearly 40 million,
gets only one elector per 719,219 residents.”* Not only is California’s population
much bigger than that of Wyoming, it is also far more diverse.”? Thus, small states
dominated by white voters have power in the Electoral College disproportionate
to their population numbers, and, in turn, their electors’ votes for president have
more weight. Further evidence of the undemocratic nature of the Electoral College
is found in the “faithless electors” problem, whereby electors can actually cast their
votes for president against the will of the state’s majority.” In 2016, 7 electors did just
that.”¢+ While a July 2020 Supreme Court decision allowed states to put important
curbs on this blatantly undemocratic problem, the decision does not necessarily
mean that electors will never again attempt to defy the will of the people.”

This representational inequality inherent in the Electoral College is even greater in
the U.S. Senate. Senators representing small, homogenous (mostly white) states like
Vermont and Maine have equal say in critical matters, such as passing or blocking
legislation and confirming judges and justices, as do senators representing massive,
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diverse states like Texas and Florida. Given extreme population differences among
states, this “equal say” actually means overrepresentation in the Senate of voters in
small states and underrepresentation of those in larger states.”®

Like other elements of American electoral practices, the Electoral College is a
remnant of America’s racist roots. A compromise to benefit Southern slave states,
the Electoral College ensured the South would be able to out-vote the North because
it allowed Southern states to count enslaved people (as three-fifths of a person) in
allocating Electoral College electors, even as they denied those individuals the
vote.”” The system was also attractive to some Founders who believed the American
people could not make informed decisions when electing a president.”® Thanks to
the Electoral College, 2 of the last 3 presidents won elections despite receiving fewer
votes than their competitor.”®

Distorted Influence

A seriesof Supreme Court decisions over thelast several decades allowing unlimited
spending in political campaigns®® has given an overwhelmingly white, male donor
class disproportionate power in our democracy, and diluted the voices and political
power that Black and brown Americans have been building for decades.®* Thanks
to their enormous spending power in our current campaign finance system, cor-
porations, millionaires, and billionaires have an outsize say in our policymaking.
Elected officials listen—and are accountable—to the monied interests that fuel their
campaigns, while the rest of us can have a hard time even getting a meeting with
our elected representatives, much less their genuine commitment to govern in our
interests.

In addition to their disproportionate influence on our policymaking, these same
wealthy and corporate donors wield inappropriate power in determining who can
become policymakers in the first place. Election after election, qualified candidates,
especially candidates of color and women of all races with less access to these
high-dollar donation networks, find it nearly impossible to run for and win elected
office.®? In turn, the supermajority of women, people of color, and working-class
people rarely have the chance to vote for candidates they actually prefer. As veteran
civil rights advocate Gwen Patton said, “We have fought and died for the right to
vote, but what good is the right if we do not have candidates to vote for? Getting
money out of politics is the unfinished business of the voting rights movement.”s?

Data on who runs for and wins elected office lay bare the severity of this problem.
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In 2016, even though women made up 51 percent of the population, they were only
28 percent of candidates; people of color were 39 percent of the population but were
a mere 12 percent of candidates.®* From the county level up to Congress, 89 percent
of our elected officials are white (62 percent are white men), while nearly 40 percent
of the country are people of color. Women of color are the most underrepresent-
ed group in the halls of power: though they make up 20 percent of our national
population, women of color account for just 4 percent of all elected officials.?* In
short, the undue influence of big money in our political system undermines our
democracy and exacerbates racial inequity.

The promise of one person, one vote means that every U.S. citizen of legal voting
age must be able to cast a vote, every vote must count equally, and the government
must be representative of and responsive to the needs of all of its people. For all the
reasons described here, this promise continues to elude us.

b D4

Like other elements of American electoral
practices, the Electoral College is a remnant
of our racist roots. A compromise to benefit
Southern slave states, the Electoral College
ensured the South would be able to out-vote
the North because it allowed Southern states
to count enslaved people (as three-fifths of a
person) in allocating Electoral College electors,
even as they denied those individuals the vote.
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What Does a
Right-to-Vote
Constitutional
Amendment
Accomplish?




To ensure our democracy is really of, by, and for the people, we need a Consti-
tution that guarantees the right to vote for every single one of us and that outlaws
the undemocratic structures and underhanded machinations that have compro-
mised that right over the centuries. While not the only way to protect the right
to vote, a comprehensive right-to-vote constitutional amendment would go a long
way toward banishing the voter intimidation and suppression that have kept our
democracy from its full potential for well over 200 years.

Of course, protecting and advancing the right to vote is also possible via statute
and impact litigation. Indeed, landmark legislation such as the Voting Rights Acts of
1965, as well as the 1993 National Voter Registration Act and the 2002 Help America
Vote Act,®s have each made significant strides toward achieving a more inclusive,
representative democracy. If enacted, the “For the People Act” (H.R.1) pending
in Congress®’—which includes a sweeping array of reforms to the policies and
practices governing voting rights and representation at the federal, state, and local
levels, among other reforms—would bring us significantly closer to a democracy
that works for all of us. Pro-voter reforms at the state level, which have been
advanced by both state legislatures and directly by the people via ballot initiatives,
have also strengthened democracy.®® And at important times, the Supreme Court
has protected the right to vote through constitutional and statutory interpretation.
In Harper v. Virginia State Board of Elections, for example, the Court held that the
right to vote is fundamental, and struck down poll taxes as a violation of that right.®®
Additionally, Supreme Court decisions have established the principle of one person,
one vote®® and protected the ability of communities of color to elect candidates of
their choice under the Voting Rights Act.

However, as we have seen again and again, both statutes and case law are suscepti-
ble to undoing by forces hostile to the idea of an inclusive democracy and intent on
hoarding power for an unrepresentative few. After resounding victories for policies
expanding and protecting the right to vote in ballot initiatives across the country in
2018, conservative lawmakers in places like Michigan and Florida moved swiftly to
place restrictions on progress or to flat-out roll back the will of the people.®?

Supreme Court decisions in recent years have also undermined protections of
the right to vote. In Crawford v. Marion County Election Board, the Supreme Court
upheld Indiana’s voter ID law against a facial attack on its constitutionality,®* and 35
states now have some form of photo ID requirement,®* a voting qualification that
disproportionately burdens Black and brown people, low-income people, youth and
the elderly.® The disastrous Shelby v. Holder decision opened the floodgates to voter
suppression tactics in states across the country.®¢ In Husted v. A. Philip Randolph
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Institute, in contradiction to the plain terms of
the NVRA prohibiting the removal of voters
for “failure to vote,” the Supreme Court ruled
that states can target eligible voters for purges
simply because they haven't voted frequently
enough in the eyes of state officials.®” In
Buckley v. Valeo, and subsequent cases such
as Citizens United v. FEC and McCutcheon
v. FEC, the Supreme Court undermined
campaign finance laws designed to protect our
elections and effectively sanctioned unlimited
spending in political campaigns.®® And in
Rucho v. Common Cause, the Supreme Court
withdrew the federal courts from any role in
preventing incumbents from locking in their
power and diluting their constituents’ votes
through unlawful partisan gerrymandering.®®

History demonstrates that some politi-
cians will not hesitate to entrench their power,
especially when they sense that the popular
will threatens their position. Further, as the
federal judiciary becomes increasingly hostile
to voting rights, avenues for protecting, much
less advancing, the right to vote through the
courts are becoming fewer and riskier. In the
Shelby and Husted cases described above, the
Court actively undermined statutory protec-
tions for the right to vote. As if passing bills
protecting the right to vote wasn't hard enough,
preserving those laws—and avoiding losing
ground—in the Courts today is even harder.
The Constitution is where we enshrine our
most fundamental values and how we achieve
durable structural change. Affirmatively and
comprehensively codifying the right to vote
in the Constitution will help realize the unful-
filled promise of democracy and ensure every
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American has full access to the franchise.

Such an amendment should go beyond simply stating that all people have the
right to vote. An affirmative statement, like that proposed by Representative Mark
Pocan and former Representative Keith Ellison,'° is a valuable opening for any
right-to-vote amendment, as it fills a glaring gap in the Constitution. However,
such a statement alone is not likely to alter current jurisprudence on the issue,!°!
especially as we face an increasingly conservative judiciary. If the current protec-
tions against vote denial in the Fifteenth, Nineteenth, Twenty-Fourth, and Twen-
ty-Sixth amendments have not led the Court to treat voting rights as guaranteed,
we cannot assume a simple restatement of that right in the affirmative will change
that. To guarantee the right to vote and truly stop vote suppressors in their tracks, a
right-to-vote amendment should go further. Given the fundamental role the right to
vote plays in our society—and in light of ongoing and evolving efforts to deny that
right to Black and brown people, among other communities—we must envision and
strive for a democracy that works for all of us.

A constitutional amendment is a monumental undertaking in light of present-day
political realities. Nevertheless, it is well worth articulating what a pro-voter Consti-
tution should look like. Notably, amending the Constitution is a task we have accom-
plished 27 times before,1°? often to correct wrongs less egregious than voter suppres-
sion and to protect rights less precious than the right to vote. Each such amendment
has inspired us to re-examine the principles undergirding our democracy, and to
make room for a national conversation about the aspirations that the proposed
amendment embodies. We believe this is an important moment to engage our best

thinking about the aspirations we should pursue for the needs of a 21st century
democracy.

THE U.S. SENATE

The Senate itself is a highly undemocratic body. Part of the “Great
Compromise” crafted to build support for the new Constitution, the
Senate was designed to assuage small states’ fear of domination

by counterbalancing the representational equality in the House of
Representatives, “the People’s House.” Today, population disparities
between small and large states are significantly larger than they were

continued next page —
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at time the Senate was designed and the Constitution ratified, and the
representational consequences for our political system are grave. As
a result, the structure of the Senate itself is a major impediment to
realization of the principle of one person, one vote. And since these
small states tend to be whiter, compared to the far more diverse large
states, the Senate works against the goal of political equality and a
multiracial, inclusive democracy, as well. While we believe more study
is required before recommending a particular proposal for Senate
reform, we considered a number of proposals that merit serious
attention.

Several proposals attempt to better approximate representational
equality by giving states more or fewer senators based on their
population size. Geographer Benjamin Forester, for example, proposes
giving 3 senators to the 7 most populous states, 1 senator to the 7 least
populous states, and 2 for all other states.1°3> Wharton Professor Eric
Orts would tie Senate representation to the decennial apportionment
process, a solution that in 2010 would have given 26 states 1 senator,
12 states 2 senators, 8 states 1 or 2 senators, and the 4 biggest states
either 6 (Florida and New York), 9 (Texas), or 12 (California) senators.1o4
Others have suggested keeping the 2 senators per state model
prescribed in Article 1 Section 3 of the Constitution but giving senators
differential numbers of votes, based on their state’s population; under
such a scheme, the 2 senators from small states like Wyoming and
Vermont would still get 1 vote, but the 2 senators from large states

like Texas and California would each get more votes on any given bill,
nomination, or other matter in front of the chamber.10s Still others, like
the late John Dingell, the long-time Michigan representative, have
called for us to abolish the Senate altogether.12¢ While determining

the fairest and most equitable approach to reforming the Senate will
take deep thinking and consultation with a variety of stakeholders, the
unrepresentative and anti-democratic nature of the body is undeniable,
and only likely to get more so in the coming years. Reforming the
Senate should be taken as seriously as other needed reforms to our
democracy.
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Previous Right-to-
Vote Amendment
Proposals

There have been other “right-to-vote amendments” proposed to the U.S. Constitu-
tion over the years. Each has proposed adding an affirmative statement of the right to
vote in the Constitution, and most have offered additional provisions to shore up that
right and to prevent disenfranchisement in some of its historical and current forms.
The following is a review of some of the most prominent proposals and organizing
efforts of past years.1°’

2003 - Then-Representative Jesse Jackson Jr.
In 2003, then-Representative Jesse Jackson Jr. introduced H.J. Res 28, a constitution-
al amendment proposal that, in addition to creating an affirmative right to vote, would

have forced strict scrutiny of voting law changes among judges and justices, allowed
Congress to create election administration standards that states must meet, required
states to adopt same-day registration, and required presidential electors to vote for the
winner of the presidential election in their state. It also would have given Congress the
“power to enforce and implement this article by appropriate legislation.”1°8

Representative Jackson re-introduced this proposed amendment each subsequent
session of Congress during which he served, through 2011. His 2005 resolution received
the most co-sponsors—55—but none ever made it out of committee.’°® In addition
to his legislative efforts on behalf of a right-to-vote amendment, Jackson worked to
mainstream the idea of an affirmative guarantee of the right to vote in the U.S. Consti-
tution.'®

2003 - Now-Congressman Jamin (Jamie) Raskin

In 2003, then-constitutional law professor (now Congressperson) Jamie Raskin
advanced an alternative vision for a right-to-vote amendment that would address some
of the structural deficiencies of American democracy.'!! Raskins proposed right-to-
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vote amendment would have ensured that all U.S. citizens 18 years and older would
have the right to cast an effective vote for candidates in elections at the federal, state,
and local level; given D.C. voting representation in Congress; ensured that the right of
citizens to vote, participate, and run for office could not be abridged or denied because
of party affiliation, wealth, or prior condition of incarceration; clarified that the states
may go beyond the content of the amendment to further expand voting rights to disen-
franchised people; and given Congress the power to enforce the amendment through
appropriate legislation.

Although Raskin’s 2003 proposal was never introduced in Congress, it has contrib-
uted significantly to the discussion about the appropriate contours of a right-to-vote
amendment.

2005-present — Advancement Project

Over several years, beginning in 2005, the Advancement Project has engaged in
deep analysis and strategic planning around a potential constitutional amendment that
would establish an affirmative right to vote—work that provides the foundation for
the first section of the amendment proposed here. As part of its exploration, the Ad-
vancement Project facilitated brainstorming and strategy sessions with voting rights
and constitutional law experts, and with national, state, and grassroots voting rights
leaders across the country. In a 2008 report, the Advancement Project laid out the
importance of an affirmative right to vote at the federal level; reviewed the benefits and
complications of potential content for such an amendment; and made the case that
pursuing a constitutional right-to-vote strategy would energize and unify those who
care about democracy, channeling disparate efforts and organizing into a broad-based
and powerful movement.'*? The Advancement Project’s leadership has been critical in
first injecting this idea into the national conversation.

2013 — Representative Mark Pocan and then-Representative Keith Ellison
In 2013, Representative Mark Pocan and then-Representative Keith Ellison

introduced a new version of the right-to-vote amendment in Congress. Their proposal,
H.J. Res 44, shed many of the specific provisions related to protecting access to the ballot
and expanding the electorate of earlier amendments, instead simply stating the right
to vote in the affirmative and giving Congress the power to enforce the amendment
through appropriate legislation. Pocan and Ellison’s 46-word proposal stated, “Every
citizen of the United States, who is of legal voting age, shall have the fundamental
right to vote in any public election held in the jurisdiction in which the citizen resides,”
and that “Congress shall have the power to enforce and implement this article by ap-
propriate legislation”1'* The proposed amendment garnered 40 co-sponsors when
it was re-introduced in 2015 and 37 co-sponsors in 2017, but it never moved out of
committee. Their proposal was informed by FairVote, another leading organization
advocating for a right-to-vote amendment, among other advocates.!!*

Previous Right-to-Vote Amendment Proposals
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At Demos, we believe the time has come to advance a vision of comprehensive consti-
tutional reform, one that dismantles the many undemocratic structures of our political
system, helps to build trust in government and the political process, and finally banishes
the persistent scourge of voter suppression. In addition to stating the constitutional right
to vote in the affirmative, this proposal for a Right-to-Vote Amendment tackles the most
important ways access to the ballot and to fair representation have been thwarted over
the centuries. Each section tackles a different way democracy has been denied to various
communities—most often Black and brown communities—and provides a constitution-
al fix for these problems, some of which are as old as our country. This section includes
Demos’ Right-to-Vote Amendment text, followed by a detailed description of each section,
including proposed text, the barrier to voting rights and representation it addresses, and a
rationale for how it does so.
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Full Amendment
Text

Section 1. Every citizen of the United States who is of legal voting age shall have
the fundamental, universal, and inalienable right to vote in elections for President and
Vice President of the United States, the Senate of the United States, the House of Rep-
resentatives, state and local elected offices, and any other public election in the juris-
diction in which the citizen resides. The United States, the States, or any political sub-
division thereof, may choose to extend suffrage rights to residents who are not citizens.

Section 2. Any State that requires eligible persons to register to vote shall implement
a process to register eligible persons automatically and shall allow voter registration up
to and on the day of the election, including at the polling place.

Section 3. The right to register and vote shall be free from discrimination, whether
intentional or in effect, by the United States or any State or political subdivision thereof,
on account of race, color, or membership in a language minority group; American
Indian, Native Alaskan, or other Indigenous status; disability; socioeconomic status;
gender identity; or sexual orientation. The right to register and vote shall be free from
dilution, whether intentional or in effect, by the United States or any State or political
subdivision thereof on account of race, color, or membership in a language minority
group, or American Indian, Native Alaskan, or other Indigenous status.

Section 4. The President and Vice President shall be elected directly by the people
of the United States. The pair of candidates, who shall have consented to the joining
of their names, that achieves the greatest number of votes for President and Vice
President shall be elected. All citizens of legal voting age, natural born and naturalized,
are eligible to the Office of President and other Federal, state, and local offices.

Section 5. Washington, D.C. shall be a State, with full rights and privileges inherent
in that status, and is declared admitted into the Union on an equal footing with the other
States in all respects. With the creation of this new State, the Seat of the Government of
the United States shall include the principal Federal monuments, the White House, the
Capitol Building, the United States Supreme Court Building, and the Federal executive,
legislative, and judicial office buildings located adjacent to the Mall, the White House,
and the Capitol Building.
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Section 6. The permanently inhabited Territories of the United States are sovereign
and have the right to decolonization and self-determination of political status. Congress
shall respect the outcome of that self-determination.

Section 7. Notwithstanding any other provision of this Constitution, the right to
register and vote shall not be denied or abridged on account of conviction, incarcer-
ation, detention, or other involvement in a criminal matter, past or present, nor shall
incarceration change an individual’s residence for purposes of the enumeration estab-
lished in Art. I, § 2, cl. 3.

Section 8. To the extent consistent with full representation for historically disen-
franchised groups, no apportionment or redistricting plan for Federal, state, or local
office shall deliberately or unduly dilute the votes of individuals who favor or disfavor
a particular political party. Redistricting plans for Federal, state, and local offices shall
be drawn to achieve substantially equal district population per representative based on
a jurisdiction’s full population of all persons.

Section 9. To advance democratic self-government and political equality, and
to protect the integrity of government and the electoral process, Congress and the
States may regulate and set reasonable limits on the raising and spending of money
by candidates and others to influence elections. Congress and the States may distin-
guish between natural persons and corporations or other artificial entities created by
law, including by prohibiting such entities from spending money to influence elections.
Nothing in this article shall be construed to grant Congress or the States the power to
abridge the freedom of the press.

Section 10. Congress shall have the power to enforce and implement this article
by appropriate legislation. This power shall include, but is not limited to, establish-
ing minimum election administration standards for Federal, state, and local elections
consistent with the protections of the right to vote enumerated in this Constitution,
and requiring Federal preclearance of changes in state or local election procedures for
any jurisdiction Congress deems has a history of enacting, promulgating, or enforcing
practices in conflict with the rights established herein of persons historically disenfran-
chised based on their membership in any of the aforesaid groups. Congress shall also
have the power to identify additional protected classes among historically disenfran-
chised populations. The rights established in this Amendment shall be effective, and
enforceable by the Federal government, as well as any affected person, regardless of any
action taken by Congress. Nothing in this Article shall be construed to deny the power
of Congress, the States, or any political subdivision thereof to expand voting rights
beyond those guaranteed by this Amendment or any other part of the Constitution.

Section 11. This amendment shall take effect two years after ratification.
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Annotated
Amendment

Section 1: Fundamental Right to Vote
I

Every citizen of the United States who is of legal voting age shall have the
fundamental, universal, and inalienable right to vote in elections for President
and Vice President of the United States, the Senate of the United States, the
House of Representatives, state and local elected offices, and any other public
election in the jurisdiction in which the citizen resides. The United States, the
States, or any political subdivision thereof, may choose to extend suffrage
rights to residents who are not citizens.

Reframes the constitutional right to vote in the affirmative.

The current protections for the right to vote in the U.S. Constitution are primarily
framed in the negative—e.g., the right to vote “shall not be denied” on account of
race or sex. The proposed clause creates an affirmative guarantee of the right to vote
in the Constitution, an important change that will more securely protect against
laws limiting or threatening the right to vote and require stricter judicial scrutiny of
such restrictions.'!>

Affirms the ability of Congress, states, and municipalities to extend suffrage to
non-citizens.

An additional community of Americans is kept from voting almost everywhere in the
United States: people without U.S. citizenship. This clause affirms the right of juris-
dictions to allow non-citizens to vote in some elections, as many states did historical-
ly and as a handful of municipalities do today.!1¢
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Section 2: Universal Voter Registration
I

Any state that requires eligible persons to register to vote shall implement a
process to register eligible persons automatically and shall allow voter reg-
istration up to and on the day of the election, including at the polling place.

Shifts the burden of voter registration from the individual onto the state.

While the tactics have changed, voter registration has been used to police access to
the polls for centuries.!?” This clause mandates that any state requiring registration
as a qualification for voting must implement a system of automatic voter registration
(AVR), through which the state is responsible for ensuring all eligible voters who
want to be registered are on the rolls.

Ensures registration is never a barrier to voting.

Even in places with AVR, there are sometimes errors that result in an eligible voter
not being registered. In some states, that could prevent an eligible person from
voting on Election Day. This clause requires that any state requiring registration as a
qualification for voting offer same-day registration (SDR) at the polls, so that every
eligible voter who shows up is able to cast a ballot that counts.

Section 3: Protections Against Vote Discrimination
and Dilution

The right to register and vote shall be free from discrimination, whether in-
tentional or in effect, by the United States or any State or political subdivision
thereof, on account of race, color, or membership in a language minority group;
American Indian, Native Alaskan, or other Indigenous status; disability; socio-
economic status; gender identity; or sexual orientation. The right to register
and vote shall be free from dilution, whether intentional or in effect, by the
United States or any State or political subdivision thereof on account of race,
color, or membership in a language minority group, or American Indian, Native
Alaskan, or other Indigenous status.
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Protects against denial of voting rights, whether intentional or in effect, for
communities of color, those who require language assistance, people with
disabilities, low-income people, women, and LGBTQ people.

Historically disenfranchised populations continue to face barriers to the right to vote.
The enduring problem of discrimination against these communities justifies specific
protections in the Constitution. This provision would explicitly protect against voter
discrimination—and guarantee voting rights—to the communities hardest hit by
voter suppression.

Protects against dilution of voting rights and fair representation, whether
intentional or in effect, for communities of color, who have faced vote dilution
historically and today.

Vote dilution schemes continue to deny communities of color an equal opportu-
nity to elect candidates of their choice.!'® This provision would explicitly protect
the communities of color that have been the targets of vote dilution and guarantee
voting rights and fair representation.

Note that protections against vote denial and vote dilution are separate, as vote
dilution is a voter suppression tactic faced uniquely by communities of color, his-
torically and today. Providing for protections against vote dilution for a broader set
of groups, as we do for protections against vote denial, would be largely impractical
given that other groups generally are not geographically concentrated, which is a
fundamental feature of vote dilution. Further, extending protections against vote
dilution to a broader set of groups could have the unintended effect of weakening
protections against vote dilution for communities of color, by greatly complicating
the analysis of vote dilution.

Allows for effects-based claims to be brought in cases involving the denial or
dilution of voting rights and fair representation.

Current jurisprudence requires an affected person to show discriminatory intent, in
addition to impact, in claims brought under the Equal Protection Clause, which can
be exceedingly difficult to prove. This provision overturns the intent standard laid
out in Washington v. Davis,'*° and allows people to challenge voting practices and
procedures that impede or dilute the right to vote, whether or not they can prove
discriminatory intent.
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Section 4: Electoral College

The President and Vice President shall be elected directly by the people of the
United States. The pair of candidates, who shall have consented to the joining
of their names, that achieves the greatest number of votes for President and
Vice President shall be elected. All citizens of legal voting age, natural born
and naturalized, are eligible to the Office of President and other Federal, state,
and local offices.

Abolishes the Electoral College and provides for direct election of president and
vice president by the people of the United States.

Every 4 years, presidents are chosen not by the people themselves but instead by
members of the Electoral College, an antiquated system that gives disproportion-
ate influence to voters in small states whose populations are overwhelmingly white,
while dampening the voting power of people of color in large, populous states.!2°
This provision would ensure the candidates for president and vice president who
receive the most votes by individual voters are elected, ending the current anti-dem-
ocratic system and promoting the principle of one person, one vote. This provision
abrogates Article II, Section 1, as well as the Twelfth Amendment, of the U.S. Con-
stitution, where the Electoral College is codified.

Section 5: Statehood for DC

Washington, D.C. shall be a State, with full rights and privileges inherent
in that status, and is declared admitted into the Union on an equal footing
with the other States in all respects. With the creation of this new State,
the Seat of the Government of the United States shall include the principal
Federal monuments, the White House, the Capitol Building, the United States
Supreme Court Building, and the Federal executive, legislative, and judicial
office buildings located adjacent to the Mall, the White House, and the Capitol
Building.
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Establishes statehood for Washington, D.C.

The residents of Washington, D.C. have lacked voting representation in Congress
since the city was created to be the seat of the U.S. government in 1790. Today, more
than 700,000 Americans, a majority of whom are people of color, call our nation’s
capital home. Despite paying the highest taxes per capita of any state in the nation,
Washingtonians continue to be denied statehood and, thus, continue under the
status that helped spark the American Revolution: taxation without representa-
tion.'2! Residents of Washington, D.C. have no voting Member of Congress, a body
that nonetheless maintains the power to veto any legislation the city passes and that
must approve the city’s budget. This section borrows language from H.R. 51 to grant
statehood to Washington, D.C.122

A constitutional amendment is not necessary for Washington, D.C. to achieve
statehood; this can be fully accomplished by congressional enactment. However, as
long as such legislation has not yet been enacted, and Washingtonians are denied
statehood, any right-to-vote constitutional amendment would be incomplete
without such a provision.!??

Creates a new seat of the federal government which includes the White House,
Congress, and other federal buildings and monuments.

Because the federal government is well-established in the District of Columbia and
its location is still worth specifying, the amendment provides for a seat of government
incorporating key federal locations, also borrowed from H.R. 51.124

Section 6: Self-Determination for the Territories

The permanently inhabited Territories of the United States are sovereign and
have the right to decolonization and self-determination of political status.
Congress shall respect the outcome of that self-determination.

Affirms the permanently inhabited territories are sovereign, guarantees them
a process of self-determination of their own political status, and compels
Congress to respect the results.

For well over 100 years, the residents of the territories—an overwhelming majority
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of whom are people of color and almost all of whom are U.S. citizens!2>—have
been denied sovereignty and forced to endure a perpetual state of colonization by
the United States (generally on top of a long period of brutal colonization by other
Western nations). This clause affirms the right of the people of the territories to
decolonize and choose their own political status, as established under international
law,12¢ and compels Congress to implement those decisions, whether for indepen-
dence, statehood, free association, or a new bilateral relationship.

The issue of sovereignty and representation for the U.S. territories

is complex. The territories are not a monolith, and the people of
each permanently inhabited territory—Puerto Rico, Guam, the U.S.
Virgin Islands, American Samoa, and the Commonwealth of the
Northern Mariana Islands—face distinct realities and have unique
perspectives on the questions of political status and of voting rights
and representation. Indeed, within each territory, there exist a plethora
of perspectives on and priorities for the future of each island. Given
the differences among the territories, in everything from population
size?” to the Indigenous communities who call each island home, it
seems as implausible as it is inappropriate to prescribe one solution
for them all. Most critically, intrinsic to the ideas of sovereignty and
self-determination, as laid out by the United Nations’ “Declaration on
the Granting of Independence to Colonial Countries and Peoples,” is
the ability of a people to chart their own future.2s As such, it is not
for Demos, or any organization or group of people based outside the
territories, to say what form of government is best for the people of
the territories.

Yet, ending the ongoing colonialization of the U.S. territories and
allowing each territory to determine for itself how it wants to exist
moving forward—whether as an independent nation, as a U.S. state,
as a freely-associated state, or under a new bilateral relationship—is
absolutely key to a fully inclusive, representative democracy in

the United States. A full, pro-democracy U.S. Constitution would

continued next page
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be incomplete if it did not include a provision underscoring the
sovereignty of the territories and compelling Congress to respect
whatever process for self-determination they set out for themselves,
on whatever timeline and under whichever conditions they choose.

We considered including a provision to provide interim voting rights
and full representation in the federal government, for those territories
who want them, until such time as an alternative status is chosen.

We shared these ideas with experts and advocates in each of the
territories, as well as with advocates on the mainland with ties to the
territories, for feedback. Some liked the proposal and offered tweaks
that improved it. Others, however, were uncomfortable with the
inclusion of voting rights in a provision that is first and foremost about
decolonization and self-determination, for some of the reasons laid out
here. Based on this feedback, we have not included the interim voting
rights provision in the section on the territories. However, to stimulate
discussion, we are providing here a sketch of what such a provision
could look like:

While remaining a Territory, each permanently inhabited Territory
may determine by plebiscite whether the people thereof shall have
the right to vote for President and Vice President of the United
States; for one of two senators, one who would represent Puerto
Rico and the U.S. Virgin Islands together and one who would
represent Guam, American Samoa, and the Commonwealth of

the Northern Mariana Islands together; and for the number of
representatives each permanently inhabited territory would be
apportioned were they a State. The senators and representatives
so selected shall have the same rights, duties, and qualifications as
senators and representatives elected by the citizens of a State.

In addition to the denial of their right to determine their own political
status, the ability to vote for the federal leaders who govern them
has also been denied to the people of the territories. Providing

continued next page
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the permanently inhabited territories the option to elect voting
representatives in both houses of Congress and to vote for the
president in the general election during the period before they make a
final determination of their preferred political status would help ensure
that as long as the people of Puerto Rico, Guam, the U.S. Virgin Islands,
American Samoa, and the Commonwealth of the Northern Mariana
Islands live under the U.S. flag, whatever their status, they have the
right to vote for the federal elected officials who govern them. Such

a proposal technically would not dictate any choice by the territories
regarding whether they take up the option of full voting rights or with
respect to their political status.

However, we appreciate that, in practice, the option of voting rights
can be perceived as preferencing statehood over other status
options. More critically, some argue that interim voting rights may
complicate the opportunity for true self-determination by further
entrenching a statehood-adjacent relationship, and voting rights do
not, in and of themselves, deal with the fundamental incongruence
between colonialism and democracy. Some in the territories, like

Dr. Daniel Aga, Director of the American Samoa Office of Political
Status, Constitutional Review, and Federal Relations, point to the

lack of voting rights and full constitutional protections as “serious
democratic deficiencies.”??° Others, like John Gonzales, President of
the Northern Marianas Descent Corporation, call out “the hypocrisy of
U.S. democracy.”13° An interim solution like the voting rights proposal
above may provide some relief for these deficiencies and hypocrisy to
a territory that chooses it. As nearly every person we spoke to in the
territories pointed out, however, interim voting rights will not solve
the underlying problem of ongoing colonialism; only full sovereignty
and the right already guaranteed under international law to pursue a
process of decolonization and determination of their own futures can
do that.'*! Based on feedback from stakeholders, we have not included
the above proposal in the amendment itself.

We have had a number of conversations with people across the 5

continued next page
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permanently inhabited territories, as well
as with people working in the mainland Some in the

U.S. on issues affecting people in the territories ... point

to the lack of
voting rights and

territories, and the proposal contained
herein benefited greatly from their

counsel and feedback. More than serving ..

o i full constitutional
as a definitive solution, we hope the i
. . . . protections as
inclusion of a section on the territories

“serious democratic
deficiencies” ... [and]
“the hypocrisy of U.S.

will help us all remember that, as

long as they remain part of the United
States, the rights of the people of the
territories are as integral to the health of democracy...”
American democracy as any others. As
we think about what it will take to fix our
democracy, we cannot continue to ignore
the question of the territories. Instead,
we must look to the leadership of Puerto
Ricans, Guamanians, U.S. Virgin Islanders,
American Samoans, and Commonwealth
of the Northern Mariana Islanders
themselves to determine the best path
forward.

Section 7: Abolition of Penal Disenfranchisement

Notwithstanding any other provision of this Constitution, the right to register
and vote shall not be denied or abridged on account of conviction, incarcer-
ation, detention, or other involvement in a criminal matter, past or present,
nor shall incarceration change an individual's residence for purposes of the
enumeration established in Art. |, § 2, cl. 3.
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Restores the right to vote to people involved in the criminal legal system by
abolishing the practice of penal disenfranchisement in every form.

The disenfranchisement of people for felony convictions is rooted in deeply racist
Jim Crow laws, and to this day disproportionately locks Black and brown people
out of the voting booth and the opportunity to build greater political power (among
many other devastating impacts).'*2 Moreover, the right to vote should be inalien-
able—something you simply cannot lose once you reach the age of eligibility. This
provision would correct long-standing injustices and strengthen our democracy by
ensuring no American citizen of legal voting age is kept from voting due to involve-
ment in the criminal legal system, and it would ensure people who are incarcerated—
whether on conviction or pretrial—have access to the ballot. The effect of this clause
would be to strike the words “or other crime” from the Fourteenth Amendment of
the U.S. Constitution and to undo the Supreme Court’s decision in Richardson v.
Ramirez, 418 U.S 24 (1974), which relied on those words to interpret the Fourteenth
Amendment as authorizing disenfranchisement for criminal conviction.

Ends prison-based gerrymandering by ensuring that the Census counts
incarcerated persons as residents of their home communities rather than as
residents of the prison where they are temporarily and involuntarily confined.

Currently, the Census Bureau treats incarcerated persons as residents of the
community in which the prison is located, even though for almost all other legal
purposes their home community remains the legal residence of a person who is
in prison or jail. This practice, known as “prison-based gerrymandering,” results
in serious distortions in how our nation’s population is tabulated for redistricting
purposes, and it fails to reflect accurately the demographics of numerous commu-
nities throughout our country. This provision will ensure that some 2 million incar-
cerated people are counted in the correct place, furthering the goal of fair and equal
representation which the Census is intended to fulfill.

Section 8: Balanced Redistricting and
Fair Representation

To the extent consistent with full representation for historically disenfran-
chised groups, no apportionment or redistricting plan for Federal, state, or local
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office shall deliberately or unduly dilute the votes of individuals who favor or
disfavor a particular political party. Redistricting plans for Federal, state, and
local offices shall be drawn to achieve substantially equal district population
per representative based on a jurisdiction’s full population of all persons.

Bans partisan gerrymandering.

Through gerrymandering, self-interested politicians draw district lines, stacking the
deck in favor of the status quo by making elections less competitive and denying
representation to entire communities based on race and party. This provision would
prevent unfair partisan gerrymandering, allowing voters to choose their representa-
tives instead of the other way around. It would also help prevent racial vote suppres-
sion, as district lines drawn to help one political party often involve “cracking” and
“packing” voters of color. This provision would undo the Supreme Court’s assertion
in Rucho v. Common Cause that partisan gerrymandering is non-justiciable in
federal court, re-opening the federal courts to claims of partisan gerrymandering by
providing new constitutional grounding for these cases.

Constitutionalizes “one person, one vote.”

The principle of one person, one vote has long been understood as core to our
democratic identity. It protects the fairness of representation in government,
assuring that all votes count equally. Yet even this bedrock principle is under attack
by forces who would prefer that everyone not have an equal say, and instead that
some voices (generally white and wealthy) count more than others (generally Black
and brown).13? This clause ensures equal representation for all people residing in the
United States, so that all of our voices count.

Strengthens prohibitions on racial gerrymandering and emphasizes the
primacy of historically marginalized communities’ ability to achieve full
representation by electing candidates of their choice.

For centuries, politicians have used racial gerrymandering to prevent communi-
ties of color from building political power by electing candidates of their choice.
The Voting Rights Act prohibited and has provided strong protections against this
practice between 1965 and 2013, when the Supreme Court in its Shelby decision
gutted the provision that required maps in covered jurisdictions to be pre-cleared.'3+
2020 is the first decennial redistricting cycle without the protections against back-

INCLUSIVE DEMOCRACY AGENDA: RIGHT TO VOTE



sliding on the electoral power of people of color. This clause would constitutionalize
the protections for full representation among communities of color.

Section 9: Money in Politics Reform
I

To advance democratic self-government and political equality, and to protect
the integrity of government and the electoral process, Congress and the States
may regulate and set reasonable limits on the raising and spending of money
by candidates and others to influence elections. Congress and the States
may distinguish between natural persons and corporations or other artificial
entities created by law, including by prohibiting such entities from spending
money to influence elections. Nothing in this article shall be construed to
grant Congress or the States the power to abridge the freedom of the press.

Allows Congress and the states to set limits on money raised and spent by
candidates and others in elections.

At every level, our elections are fueled by a donor class that is overwhelmingly
wealthy, white, and male. Big money distorts our policy and perverts our politics. It
also keeps many qualified candidates out of office, particularly candidates of color
and women of all races, who generally do not have the same wealthy networks to lean
on. This provision, borrowed from the “Democracy For All Amendment,” would
allow Congress and the states to limit big money in elections, advancing democratic
self-government and political equality.?3*

Allows Congress and the states to distinguish between people and corporations
regarding First Amendment rights.

In its infamous Citizens United decision,!*¢ the Supreme Court ruled essentially that
corporations are entitled to the same rights as individual citizens to spend money on
elections. This provision gives Congress explicit power to correct this gross distortion
of democracy and make clear, once and for all, that the First Amendment does not
grant corporations the same rights as people when it comes to engaging in electoral
politics, restoring our ability to protect our democracy from powerful for-profit
corporations. Together, these provisions would overturn decades of wrong-headed
approaches to money in politics from the Supreme Court, including Buckley v. Valeo,
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424 U.S. 1 (1976), Citizens United v. FEC, 588 U.S. 310 (2010), and McCutcheon v.
FEC, 572 U.S. 185 (2014).

Reinforces the freedom of the press guaranteed by the First Amendment.

The independence of the media—and their right to report on the facts, without
influence or pressure from government or other powerful actors—is critical to a
functioning democracy. This provision ensures that the campaign finance reform
section of this amendment cannot be interpreted to threaten or limit the freedom
of the press.

Section 10: Election Administration Standards
and Enforcement

Congress shall have the power to enforce and implement this article by ap-
propriate legislation. This power shall include, but is not limited to, establish-
ing minimum election administration standards for Federal, state, and local
elections consistent with the protections of the right to vote enumerated in
this Constitution, and requiring Federal preclearance of changes in state or
local election procedures for any jurisdiction Congress deems has a history
of enacting, promulgating, or enforcing practices in conflict with the rights
established herein of persons historically disenfranchised based on their
membership in any of the aforesaid groups. Congress shall also have the power
to identify additional protected classes among historically disenfranchised
populations. The rights established in this Amendment shall be effective,
and enforceable by the Federal government, as well as any affected person,
regardless of any action taken by Congress. Nothing in this Article shall be
construed to deny the power of Congress, the States, or any political sub-
division thereof to expand voting rights beyond those guaranteed by this
Amendment or any other part of the Constitution.

Gives Congress the power to enforce and implement this amendment through
legislation.

As all voting rights amendments before it, this provision gives Congress the authority
to make laws that implement and enforce the new protections of the right to vote
codified in this amendment.
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Strengthens Congress’ authority to enact election administration standards
for state and local elections, alongside its current power to regulate federal
elections.

The U.S. Constitution gives significant power to the states to determine who, when,
and how people must register and how they vote, and the courts have long upheld
this state power to set election procedures, even though the Constitution also gives
Congress power to make laws regarding elections. This explains the patchwork quilt
of election laws across the country and the dramatically different experience of
voting based on where we live. This provision would make clear Congress has the
authority to set uniform standards for federal, state, and local elections that make
our democracy accessible to all eligible voters.

Gives constitutional authorization to federal preclearance of voting law changes
in states and jurisdictions with a history of discrimination in voting.

The Supreme Court’s decision in Shelby County v. Holder, gutting the Voting Rights
Act’s requirement that states and jurisdictions with a history of discrimination in
voting practices receive federal preclearance before making changes to voting laws,
has opened the floodgates to state voting laws and practices that make it harder for
people of color and other historically disenfranchised groups to vote. This clause
permits Congress to require preclearance, as previously provided in the VRA, “for
any jurisdiction” it deems necessary to protect historically disenfranchised groups.
The intent is to negate the Supreme Court’s “equal state sovereignty” doctrine in
the Shelby County decision and thus provide constitutional grounding beyond the
Fifteenth Amendment for a preclearance regime that allows Congress to treat states

differently to protect individual rights.

Institutes an individual right of action to pursue protection of the right to
vote, even if Congress and/or the Executive Branch fails to act to enforce and
implement this amendment.

Unfortunately, not all Congresses and presidential administrations will be friendly
to voting rights, and it cannot be taken for granted that the Congress and presiden-
tial administration in power would adequately carry out their enforcement powers
under this amendment. Thus, this clause makes clear that people may pursue their
rights in court, even if Congress and/or the executive branch fails to act.

A Right-to-Vote Amendment for a 2Ist Century Democracy

42



43

Clarifies that Congress, states, and municipalities may go further to expand
voting rights than what is required in the amendment.

This clause makes explicit that the rights and protections laid out in this amendment
are not the limit of what a jurisdiction can do to expand and strengthen the right to
vote, but rather the minimum. It encourages Congress, states, and municipalities to
do even more to facilitate access to the ballot and full participation in our democracy.

Section 11: Enactment

This amendment shall take effect two years after ratification.

Provides that the amendment becomes effective 2 years after ratification.

As in many ratified amendments, this section provides for a date upon which all
provisions of the amendment will go into effect, which gives election officials and
communities time to prepare for this new legal regime.

Note that, unlike some previous amendments, there is no time limit for ratification.
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... the right to vote should be inalienable—
something you simply cannot lose once you
reach the age of eligibility.
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The right to vote is among the most precious in a democracy. As the late John
Lewis often reminded us, “the vote is the most powerful nonviolent change agent you
have in a democratic society. You must use it because it is not guaranteed.”3” After
more than 2 centuries of struggle, the right to vote is still not real for all Americans.
Indeed, it is under renewed attack, and it is harder for Black and brown people to
vote today than it was 7 years ago, before the Shelby County decision. In this moment
of heightened attention to the problems with our democracy, we must not only fight
for individual reforms to increase access to the ballot box, we must also take time to
imagine a new democracy, one that works for every single member of our diverse
society. We must envision and fight for a truly inclusive democracy.

One way of ensuring the right to vote is through a comprehensive constitutional
amendment. While the politics of today may seem to preclude such an amendment,
there is value in considering the content of a pro-democracy Constitution that
would more fully embody the principles to which Americans have aspired—and,
as award-winning journalist Nikole Hannah-Jones reminds us, toward which Black
Americans in particular have pushed us!*®*—since our nation’s founding. In addition
to giving the right to vote the centrality and sanctity it deserves in our Constitution
and in our democracy, articulating what such an amendment should encompass
provides an opportunity for conversation and debate focused on our aspirations
rather than our fears. Such conversations are necessary to the larger project of
building durable power for the Black and brown communities who bear the brunt
of voter suppression, and for the democracy movement overall.

Conclusion
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often one of the greatest barriers to voting, especially among low-income communities
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Richardson v. Ramirez, 418 U.S. 24, 53-56 (1974), for those who engaged in “rebellion, or other
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York: The New Press, 2012).
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November 7, 2018, https://www.nytimes.com/2018/11/07/us/florida-felon-voting-rights.html.
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Immerwahr, How to Hide an Empire (New York: Farrar, Straus and Giroux, 2019), 17 and 391-
392.
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