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More than 2 million people are incarcerated in prisons or jails each
year.! This population, which is often ignored and de facto disenfran-
chised, is disproportionately Black and brown. Black, Indigenous, and
Hispanic Americans are 3.5 times, 2.1 times, and 1.08 times, respec-
tively, more likely to be incarcerated in jail than someone who is white.?
These disparities exist in the prison population as well, with Black and
Hispanic Americans being 5.72 times and 3.05 times, respectively, more
likely to be incarcerated than someone who is white.* The majority of
people held in jails, as well as some of those who are held in prisons,
remain eligible to vote.

COVID-19 has exposed the cracks in our current democratic system,
and advocacy groups have provided recommendations for voting
during the pandemic. What groups have largely failed to do, however,
is address how we best protect the right to vote for eligible voters being
held in prisons and jails. We must not let a pandemic exacerbate the
de facto disenfranchisement these individuals face and further restrict
the ability of eligible, incarcerated voters to have a say in who and what
laws govern them.

The very fact that our country incarcerates so many people, and in
such racially disproportionate numbers, underscores why the ability
to exercise one’s fundamental right to vote is vital: individuals who are
incarcerated are often unable to advocate for policy changes that could
save their lives, because they are unable to access the ballot. Incarcerated
people have relied on litigation to set basic standards for health care
in prisons and jails,* and, although prisoners’ right to health care is



protected by the 8th Amendment’s prohibition of “cruel and unusual”
punishment, reports have found that prisoners’ access to health care
and the quality of that care are often inadequate.> Additionally, when
incarcerated individuals have tried to advocate for better policies that
would reduce incarceration rates and lessen the racial disparities in our
criminal legal system, they have been met with harsh resistance. For
example, in 1997, when individuals incarcerated in Massachusetts orga-
nized to advocate for prison and sentencing reforms, the acting gover-
nor moved to halt these efforts, strip people in prison of their right to
vote, and prevent them from sharing information on the voting history
of candidates or otherwise advocating for change.¢ Policy reforms that
improve access to health care and decrease overcrowding in jails and
prisons could have curbed the spread of COVID-19, but these mea-
sures have failed, in part because most of the impacted population is
denied voting power.

As the COVID-19 crisis has unfolded, some states have made under-
whelming efforts to release people from jails and prisons to curb the
spread of the virus. They have also, in some cases, adjusted their voting
procedures and practices to expand access to the ballot for the un-incar-
cerated population. The recommendations set forth below are designed
to ensure that people who come into contact with the criminal legal
system are fully able to exercise their right to vote during the current
pandemic and moving forward. These recommendations examine how
to increase access to the ballot for people who are released from incar-
ceration, and for eligible voters who are currently incarcerated.

A. Protecting the Right to Vote for People Being
Released from Incarceration

The United States holds the dishonor of having the highest incar-
ceration rate in the world.” The U.S. Bureau of Justice Statistics reports
that in 2016 (the last year for which they published data), more than
2.16 million people were incarcerated in prisons or jails*—represent-
ing a 500 percent increase in the number of people incarcerated over
a 40-year period.” And, of those in jail, 65 percent had not been con-
victed of any crime but “were awaiting court action.”

Tapping into racial resentment and anxiety, and using racist
dog-whistles that called for “tough-on-crime policies,” policymak-
ers in jurisdictions across the U.S. aggressively expanded the criminal
justice system in the 1980s, escalating the War on Drugs. The jump in
incarceration rates can be explained not as the result of an increase in
actual crime rates, but as a consequence of policymakers’ decisions to
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raise penalties, create mandatory minimum sentences, and establish
truth-in-sentencing and three-strike laws.!!

Currently, the criminal justice system touches 1 in 40 U.S. resi-
dents'? and incarcerates traditionally marginalized populations at
disproportionately high rates. Because of the over-policing, incar-
ceration, and conviction they experience, people of color have been
severely impacted by policy changes that have increased the penalties
for crimes. Currently, there is a 1 in 3 chance that a Black man will be
imprisoned, compared to a 1 in 6 chance for Latino men and a 1in 17
chance for white men.'? Similar disparities exist for Black, Latina, and
white women. 4

As the Prison Policy Initiative aptly states: “Prisons and jails are
amplifiers of infectious diseases such as the coronavirus, because social
distancing is impossible inside and movement in and out of facilities is
common.”’'* This statement has been borne out with COVID-19 out-
breaks in prisons and jails across the county,'¢ and tragic and avoid-
able deaths.!”

Decarceration efforts led by grassroots groups have resulted in
prisons and jails releasing a small number of incarcerated individ-
uals to respond to the public health crisis posed by COVID-1918—
showing that there are steps that can be taken immediately to reduce
the numbers of people behind bars.

As individuals are released from incarceration, some are becom-
ing eligible to vote. States across our nation have a patchwork of laws
specifying when people become eligible to vote after being convicted
of a felony and released from incarceration;'® however, many formerly
incarcerated people are unaware of the laws of their state and assume
that they remain ineligible to vote.?° It is, therefore, critical that indi-
viduals (1) be informed if—or when—they become eligible to vote
and (2) be registered to vote if they are eligible to vote when they are
released from incarceration.

Recommendations:

« Voter Education

» Provide each person released from incarceration information
on their voting rights. This information should include, but
not be limited to, when they become eligible to vote, and what
procedures, if any, they need to follow to have their voting
rights restored.
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 Voter Registration

» Provide individuals who become eligible upon release from
incarceration with the opportunity to register at the time of
their release. Departments of Correction and other facilities
should automatically submit registration information for eli-
gible voters to the appropriate election officials, providing for-
merly incarcerated people the opportunity to opt out.

» If a state does not automatically register individuals upon
release from incarceration, it should designate the agency
where a person has their last point of contact before becom-
ing eligible to vote—e.g., departments of corrections, proba-
tion, parole, or community supervision—as a voter registration
agency. These agencies should be required to provide people
who were formerly incarcerated with voter registration forms,
assistance in completing those forms, and no-fee submission of
registration forms if an individual wants the agency to trans-
mit their voter registration form to the appropriate election
authority.

B. Protecting the Right to Vote for People who are
Incarcerated

It is estimated that the daily jail population in the United States is
631,000,2! of which approximately 34 percent are Black.?? The majority
of these individuals—as well as some individuals who are incarcerated
in prison on a felony conviction—remain eligible to vote.2* However,
many qualified, incarcerated voters are unaware that they can register
and exercise their right to vote while incarcerated.?* Grassroots and
state-based organizations often lead efforts to ensure people who are
incarcerated can access to the ballot.?*

Protecting the right to vote for people who are incarcerated during
the COVID-19 pandemic requires that states and local election officials
undertake immediate efforts to provide access to registration, ballots,
and information on how individuals who are incarcerated can exercise
their right to vote.

1. Voter Registration

Local organizations often lead the efforts to register eligible voters
who are incarcerated in jails and prisons.?® However, in response to
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the COVID-19 outbreak and the ease with which the disease is able to
spread among incarcerated people, many jails and prisons suspended
visitation.?” This means that many eligible voters who are incarcerated
are not receiving the opportunity to register to vote.

Recommendations:

- Facilitate voter registration for eligible voters who are experi-
encing a period of incarceration. To effectively provide people
who are incarcerated with voter registration opportunities,
states must:

» Integrate voter registration into the intake process.

» Maintain copies of voter registration forms at all places of incar-
ceration where eligible voters are being held. In state facilities,
these applications should be provided by the Secretary of State
or local election officials. Federal facilities should be required
to have copies of the National Mail Voter Registration Form.2®

» Provide registration forms to all eligible voters who are incar-
cerated in jails and in prisons.

» In states with same-day registration,?® allow qualified voters
who are incarcerated to participate in an election if they
submit a voter registration form and absentee ballot applica-
tion through the day of an election or the end of the same-day
voter registration period.3°

» Timely transmit voter registration forms to the appropriate elec-
tion officials, without cost to the person who is incarcerated.?!

2. Access to the Ballot

As previously noted, many individuals believe they cannot vote while
incarcerated, or do not know how to access a ballot. With grassroots
organizations having visitations suspended, one way of communicat-
ing that information is lost.

Furthermore, as some states look to expand access to voting absen-
tee by mail, it is clear that these efforts are ignoring incarcerated, eli-
gible voters. For example, the state of Georgia mailed absentee ballot
request forms for the primary election to registered voters.> Similarly,
in Ohio, the state mailed postcards to registered voters informing them
of when the state’s rescheduled primary was being held and how they
could request an absentee ballot.>? These applications and postcards
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were directed to a person’s voter registration address, but there was

no indication that the states did anything to provide these materials

to voters incarcerated in jail. Georgia and Ohio are not alone in failing

to extend access to the ballot to incarcerated residents.

The imposition of voter identification requirements may also act to

prevent eligible, incarcerated voters from being able to cast a ballot.**

Recommendations:

« Absentee Ballot Applications

»

»

»

Maintain copies of absentee ballot applications in all state facil-
ities where eligible voters are incarcerated. These applications
should be provided by the Secretary of State or local election
officials.>*

Offer an absentee ballot application to all eligible, incarcer-
ated voters.

Timely transmit absentee ballot applications to the appro-
priate election officials without cost to the person who is
incarcerated.*¢

. Casting Ballots

»

»

»

»

»

Require that physical ballots be provided to eligible voters who
are incarcerated.

Absentee ballots provided to incarcerated voters should have
return postage pre-paid.

Timely transmit absentee ballots to the appropriate elections
office either through the mail, through personal delivery and
return by board of elections officials, personal return by a
member of the department of corrections, or other means.

Establish polling locations in jails or prisons where possible.

Ensure incarcerated voters can cast a secret ballot.

« Identification Requirements

»

»

Require that places of incarceration copy and make available
any identification documents a voter may need to provide in
order to cast an absentee ballot.

Declare an attestation or printed document from a jail or prison
qualifies as a form of identification for voting purposes.
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3. Access to Information

Many individuals who are eligible to vote experience de facto dis-
enfranchisement because they are unaware that they can register and
vote while incarcerated. For this reason, it is essential that eligible,
incarcerated voters be made aware of these rights and, to the extent
that new voting procedures are adopted, what those procedures are.

Recommendations:

o Educational Materials

» Provide know-your-rights documents to all people who are
currently incarcerated, and integrate these documents into
materials people are provided during their intake process.

» Disseminate information telling people how they can register
and vote while incarcerated: via signage, on closed circuit tele-
visions, radio, and other means.

» Establish a toll-free number in each state that voters who are
incarcerated can call with any questions they have about voting,

or report any problems registering, obtaining, or casting a
ballot.

Conclusion

A public health crisis should not turn into a crisis for our democracy.
At this moment, more than ever, we must ensure that eligible, incar-
cerated voters—who are too often marginalized and have their voices
silenced in the political process—are provided access to the ballot.
States, election officials, and advocates must not overlook these voters
when advancing policies to extend voting opportunities. Reforms, like
those presented here, must be adopted to ensure that the hundreds of
thousands of eligible voters who are incarcerated can exercise their
fundamental right to vote.
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