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REQUEST FOR RELIEF
Secretary of State Frank LaRose moves the Court to either stay the judgment
below or expedite review so that this appeal can be resolved before March 14, 2020.
A stay or decision is needed by that date because it is the final day, under Ohio law,
for jailed voters to request an absentee ballot for the 2020 primary election. The
District Court’s decision enjoins enforcement of that deadline and allows jailed
voters to seek absentee ballots up until 3 p.m. on Election Day. To ensure that voters and the State know their rights and obligations before then, it is important that
the appeal be resolved before March 14, 2020. Alternatively, the Court can simply
stay the decision below and hear the case on a normal schedule.
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INTRODUCTION
This case presents the question whether the Equal Protection Clause requires States to treat jailed voters and hospitalized voters the exact same way. Ohio
voters who want an absentee ballot must generally seek one by noon on the Saturday preceding the election. But there is an exception: voters who unexpectedly
find themselves (or their minor child) in the hospital after the deadline passes may
request absentee ballots, on an emergency basis, up until 3 p.m. on Election Day.
Ohio makes no such exception for those who unexpectedly find themselves in jail.
Does that violate the Equal Protection Clause?
The answer is no. Ohio has a significant interest in ensuring the orderly administration of elections. Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 196
(2008) (plurality). It can accommodate late requests from hospitalized voters
without jeopardizing that interest. But the same is not true of jailed voters, because
jails present logistical difficulties that hospitals do not. These difficulties range
from security restrictions on entering jails, to the need to rely on guards, to difficulties finding newly jailed prisoners. Given the hectic, high-stakes work of election
boards on Election Day, the State cannot afford to have election-board employees
waiting at jails while guards track down inmates and bring them, one by one, to
vote.

2
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The District Court nonetheless held that Ohio violates the Constitution by
treating hospital patients differently than inmates. That is wrong. And the District
Court’s ruling, if not stayed or reversed before March 14, 2020—the deadline to
seek an absentee ballot for the next election in Ohio—will wrongfully prevent Ohio
from applying its validly enacted laws. It will also leave Ohio voters and election
officials unsure of their rights and obligations. This Court should either stay the
ruling pending appeal or expedite the appeal to allow for its resolution before
March 14, 2020.
STATEMENT
1. It is easy to vote in Ohio. Very easy. Ohio voters can cast their votes in
one of three ways. First, they may vote in person on Election Day between 6:30
a.m. and 7:30 p.m. See Ohio Rev. Code §3501.32. Second, Ohio allows early, inperson voting at locations around the State. See Ohio Rev. Code §3509.051. Finally, any voter, for any reason, may vote by mail-in absentee ballot. See Ohio Rev.
Code §§3509.02–.04.
Any voter who wants an absentee ballot may apply for one beginning January
1 of the election year or ninety days before the date of the relevant election, whichever is earlier. Ohio Rev. Code §3509.03(D). Election boards make these ballots
available beginning the first day after the close of voter registration, which is thirty

3
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days before the election—the same day that early in-person voting begins. Ohio
Rev. Code §§3509.01(B)(2), 3503.19(B)(2)(d). Any voter who wants to vote by a
mail-in absentee ballot must request one from the elections board “not later than
twelve noon of the third day before the day of the election at which the ballots are
to be voted.” Ohio Rev. Code §3509.03(D). For elections occurring on a Tuesday,
this means each board of elections must receive all absentee-ballot requests by noon
on Saturday.
Of course, life throws curve balls. If people forego their early-voting options,
or fail to seek an absentee ballot on time, something unexpected might happen to
keep them from voting on Election Day. Ohio accounts for one such curve ball:
the unexpected hospitalization of the voter or the voter’s minor child. Under Ohio
Revised Code §3509.08(B), these voters may request an absentee ballot until 3:00
p.m. on Election Day. If the request comes from a hospital located in the county in
which the voter is registered, the county board of elections must send two board
employees (one from each major political party) to deliver the ballot and return the
completed ballot. Ohio Rev. Code §3509.08(B)(2). The voter may also request
that a family member retrieve and deliver the ballot. Id. Ohio does not extend this
same privilege to voters who are unexpectedly jailed on Election Day.

4
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Ohio’s absentee-ballot laws, with no-fault eligibility and a Saturday-noon request deadline, compare favorably to other States in this Circuit. See Ky. Rev. Stat.
Ann. §117.085(1)(a) (absentee ballots must be received seven days prior to election); Mich. Comp. Laws §168.759(2) (prohibiting the mailing of absentee ballots
after 5:00 p.m. on the Friday before an election); Tenn. Code Ann. §§2-6-201, 2-6202(a)(1) (absentee voter must fall under a specified category and absentee-ballot
application must be received seven days before the election).
And Ohio is not alone in providing exceptions for people who face medical
emergencies without providing similar exceptions for late-jailed individuals. See,
e.g., Ala. Code §17-11-3(c); Conn. Gen. Stat. §9-150c; Ga. Code. Ann. §21-2384(a)(4); Ind. Code Ann. §3-11-4-1(b); Iowa Code §53.22(3); Ky. Rev. Stat. Ann.
§117.077; Mass. Gen. Laws ch. 54, §89; Minn. Stat. §203B.04(2); Mont. Code
Ann. §13-13-211(2); N.C. Gen. Stat. 163-230.1(b); 25 Pa. Cons. Stat. §3146.2a; S.C.
Code Ann. §7-15-330; S.D. Codified Laws §12-19-2.1; Tenn. Code Ann. §2-6401(a); Utah Code Ann.§20A-3-306.5; Va. Code Ann. §24.2-705; Wis. Stat.
§6.86(3).
2. On November 6, 2018, the date of the 2018 general election, Tommy Ray
Mays II and Quinton Nelson Sr. filed this action against former Ohio Secretary of
State Jon Husted. Mays and Nelson are both registered voters. And both wound

5
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up in jail on Election Day. Compl., R.1, PageID#2; Compl., R.1, PageID#3. Their
suit alleged that Ohio law violates the Equal Protection Clause, the Due Process
Clause, and the First Amendment by denying unexpectedly jailed voters the same 3
p.m. deadline as unexpectedly hospitalized voters. Mays and Nelson sought to certify a class consisting of all late-jailed individuals—a class consisting not only of truly unexpectedly jailed voters, but also of future voters who will know, well before the
deadline to seek an absentee ballot, of their obligation to report to jail on or just before Election Day. See Mot. Class Certification, R.29, PageID#238.
The District Court awarded Mays and Nelson temporary relief, ordering
hand delivery of 2018 general election ballots to both plaintiffs. See Order, R.12,
PageID#153. Over the course of the next year, the parties litigated the propriety of
the proposed class and the legality of Ohio’s absentee deadlines. And on November 6, 2019—one day after the November 2019 election—the District Court certified the class and awarded summary judgment to the plaintiffs. The District Court
concluded that Ohio’s law violated the Equal Protection Clause. (The court declined to reach the question whether the law violated the Due Process Clause or the
First Amendment.) In so holding, the court applied the Anderson-Burdick test, under which courts faced with challenges to state election laws “weigh ‘the character
and magnitude of the asserted injury to the rights protected by the First and Four-

6
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teenth Amendments that the plaintiff seeks to vindicate’ against ‘the precise interests put forward by the State as justifications for the burden imposed.’” Op., R.70,
PageID#4311 (quoting Burdick v. Takushi, 504 U.S. 428, 434 (1992)).
The District Court concluded that the law at issue imposed an intermediate
burden—one that, while “not severe, is not trivial.” Id. PageID#4315. And it
struck down Ohio’s law, concluding that the State had no good reason for treating
unexpectedly hospitalized voters differently than unexpectedly jailed voters. Id.
PageID#4330–31. The Secretary had advanced the following argument: Given the
many time-consuming and important issues that election officials must deal with on
Election Day, and given the many unique logistical difficulties of getting ballots to
inmates, election boards cannot accommodate last-minute absentee-ballot requests
from jailed voters without sacrificing orderly election administration. The District
Court largely ignored this argument in issuing its ruling.
3. On November 12, 2019, the Secretary moved for a stay pending appeal in
the District Court. The District Court has yet to rule on that motion. Because the
Secretary seeks expedited relief (either a stay or an expedited appeal) he is filing
this motion in the Sixth Circuit now, instead of allowing the next election to draw
any closer while waiting for the District Court to rule.

7
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ARGUMENT
This Court reviews “four factors when evaluating a stay pending appeal”:
“‘(1) the likelihood that the party seeking the stay will prevail on the merits of the
appeal; (2) the likelihood that the moving party will be irreparably harmed absent a
stay; (3) the prospect that others will be harmed if the court grants the stay; and (4)
the public interest in granting the stay.’” SEIU Local 1 v. Husted, 698 F.3d 341, 343
(6th Cir. 2012) (quoting Michigan Coal. of Radioactive Material Users, Inc. v.
Griepentrog, 945 F.2d 150, 153 (6th Cir. 1991)). “These factors are not prerequisites that must be met, but are interrelated considerations that must be balanced
together.” Griepentrog, 945 F.2d at 153. Regardless, the Secretary satisfies each.
I.

The Secretary will prevail on the merits.
The Secretary is likely to prevail. The Equal Protection Clause does not re-

quire the State to treat unexpectedly hospitalized voters the same way that it treats
unexpectedly jailed voters. This Court has already suggested as much. Five years
ago, it considered the near-identical challenges of two organizational plaintiffs. See
Fair Elections Ohio v. Husted, 770 F.3d 456, 458 (6th Cir. 2014). It held that the
plaintiffs lacked standing. Id. at 461. But it also noted that the lower court’s “constitutional analysis” did not “appear sufficient to warrant” relief. Id. at 459.

8
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Ohio’s law satisfies the Equal Protection Clause.

The Equal Protection Clause bars every State from denying “to any person
within its jurisdiction the equal protection of the laws.” This means that “all persons similarly situated should be treated alike.” City of Cleburne v. Cleburne Living
Ctr., 473 U.S. 432, 439 (1985). Conversely, those who are not similarly situated
may be treated differently. “To say that a law is invalid because every individual
does not receive the same amount of protection or benefit from its operation would
make legislation impossible and would be as wise as to try to shut off the gentle rain
from heaven because every man does not get the same quantity of water.” State ex
rel. Webber v. Felton, 77 Ohio St. 554, 572 (1908).
The courts have devised a number of tests to pick out those distinctions that
deny similar treatment to similarly situated people. Relevant here, this Court applies the “Anderson-Burdick test” to determine whether an alleged burden on voting rights violates the Equal Protection Clause. See Obama for Am. v. Husted, 697
F.3d 423, 429 (6th Cir. 2012). Under that test, a “court considering a challenge to
a state election law must weigh the character and magnitude of the asserted injury
to the rights protected by the” Equal Protection Clause “that the plaintiff seeks to
vindicate’ against the precise interests put forward by the State as justifications for
the burden imposed by its rule, taking into consideration the extent to which those

9
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interests make it necessary to burden the plaintiffs’ rights.” Id. (quoting Burdick v.
Takushi, 504 U.S. 428, 434 (1992)) (internal quotation marks omitted).
Under this test, “[l]aws imposing ‘severe burdens on plaintiffs’ rights’ are
subject to strict scrutiny, but ‘lesser burdens … trigger less exacting review, and a
State’s important regulatory interests will usually be enough to justify reasonable,
nondiscriminatory restrictions.’” Schmitt v. LaRose, 933 F.3d 628, 639 (6th Cir.
2019) (quoting Timmons v. Twin Cities Area New Party, 520 U.S. 351, 358 (1997)).
Finally, when the burden “is somewhere between minimal and severe,” this Court
will “engage in a flexible analysis in which” it weighs “the burden of the restriction’ against the ‘state’s interests and chosen means of pursuing them.” Id. at
641 (quotations omitted).
1.

Even if Ohio law imposes a burden on voting rights that is
somewhere in between minimal and severe, the state
interests supporting the law justify that burden.

Ohio’s distinction between jailed and hospitalized voters imposes a minimal
burden on voting rights. After all, it affects only the miniscule number of would-be
voters who: (1) are jailed after the Saturday-noon deadline for absentee-ballot applications; and (2) remain jailed through Election Day. And, owing to the many
early-voting opportunities that Ohio extends, anyone who fears winding up in this
position may eliminate any risk by voting early, either in person or by mail. Fur-

10
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ther, many jailed voters know that they will be jailed, because they receive an order
to report to jail on a particular date. For that subset of jailed voters—one cannot
fairly call them unexpectedly jailed voters—the slight burden is reduced still more.
In any event, the worst one can say about Ohio law’s distinction between unexpectedly jailed and unexpectedly hospitalized voters is that it imposes a burden
“somewhere between minimal and severe.” Schmitt, 933 F.3d at 641. That is what
the District Court said. Op., R.70, PageID#4319. If that is right, then the Court
must determine the legality of Ohio’s law using a “flexible analysis in which” it
weighs “the burden of the restriction against the state’s interests and chosen
means of pursuing them.” Schmitt, 933 F.3d at 641 (quotations omitted).
Under that test, the law passes muster, because the burden on voting rights
is vastly outweighed by the State’s substantial interest in the “orderly administration” of elections. Crawford v. Marion Cty. Election Bd., 553 U.S. 181, 196 (2008)
(plurality); see also Lawrence v. Blackwell, 430 F.3d 368, 375 (6th Cir. 2005). In
pursing this interest, States may take steps to keep election officials from being
“overburdened” and to “reduc[e] the administrative strain felt by boards of elections.” Northeast Ohio Coalition for the Homeless v. Husted, 837 F.3d 612, 635 (6th
Cir. 2016); accord Ohio Democratic Party v Husted, 834 F.3d 620, 634–35 (6th Cir.

11
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2016). After all, overburdened, strained officials make mistakes—and it is important to avoid mistakes in the election context.
The distinction Ohio draws between jailed and hospitalized voters implicates
the State’s interest in orderly elections administration. This is true because of two,
interrelated concerns. First, the logistical difficulties of getting ballots to inmates.
Second, the limited resources that election officials can responsibly dedicate to fulfilling late absentee-ballot requests in the leadup to Election Day.
Logistical difficulties of delivering ballots to jails. The process of delivering
absentee ballots to jails presents a number of logistical problems that do not arise in
the hospital context. The first (and most obvious) difference relates to access. Access to and movement within jails requires careful preparation, patience, and time,
none of which are in ample supply on Election Day. For example, when electionboard employees deliver timely requested absentee ballots to jails—remember,
jailed voters may legally request absentee ballots up until the noon-Saturday deadline—employees must (1) bring a list of voters’ names to the jail, (2) wait for an escort to the voting location, and then (3) wait for the listed inmates to be located
within the jail and brought to the voting location. In Franklin County, a deputy
“escort[s]” the election-board employees to the jail’s chapel, while other deputes
“will get the inmates out of their cell and bring them to the chapel to vote.” Trow-

12

Case: 19-4112

Document: 8

Filed: 11/26/2019

Page: 18

bridge Dep., R.55-23, PageID#2595. In Butler County, the jail employees bring inmates to the board employees “one at a time so they can vote with the appropriate
people that stand there.” Fisher Dep., R.55-27, PageID#2700. All this contrasts
sharply with hospitals, where election-board officials are generally freer to walk the
halls looking for patients.
Jails present still more difficulties that hospitals do not. First, election-board
employees must undergo background checks before gaining access to inmates.
Second, employees’ visits to jails prompt close monitoring by jail staff to prevent
contraband from entering the facility. Trowbridge Dep., R.55-23, PageID#2599;
Fisher Dep., R.55-27, PageID#2713. Again, this monitoring takes time that board
employees do not have on Election Day—and savvy prisoners could abuse the system by making a large number of requests in hopes of distracting the guards. Finally, recently arrested inmates are especially hard to track relative to inmates generally. Recently arrested individuals likely make their initial court appearances early in
the week after they are arrested. Trowbridge Dep., R.55-23, PageID#2576, 2598.
Additionally, inmates sometimes transfer to another jail or housing unit within the
jail, a medical facility, a psychiatric facility, or some other location. Fisher Dep.,
R.55-27, PageID#2700–01, 2705; Trowbridge Dep., R.55-23, PageID#2598–99. On
Election Day, these inmates must be located and brought to vote promptly and effi-
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ciently. And board employees cannot assist in that process; they must wait while
jail employees bring inmates to them. None of these concerns arise for hospitals.
Thus, unexpectedly jailed voters are not similarly situated to unexpectedly hospitalized voters when it comes to last-minute voting.
Election-boards resources.

The foregoing addresses the many logistical

problems unique to jails. To understand why those problems would undermine the
State’s substantial interest in orderly elections—to understand why trying to fill
jailed voters’ last-minute absentee-ballot requests would overburden election officials—consider the context in which these requests occur.
Election boards must ensure that over 8 million registered Ohio voters—and
only those registered voters—can vote in each way Ohio law permits. The task is
enormous. In the months before an election, employees prepare absentee ballots
for mailing. In some counties, boards may need to mail tens of thousands of absentee ballots—the Secretary’s records reveal that Cuyahoga County mailed 178,319
absentee ballots in the month leading up to Election Day 2018. See Absentee Supplemental Report, available at https://bit.ly/2ObESpA.
It is no easy task to issue these ballots. After the ballots are finalized, each
board of elections begins to process absentee-ballot applications. The board ensures that the information in the ballot application matches the information in the

14
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board’s voter-registration system. Poland Dep., R.55-16, PageID#2461. If a match
exists, election boards cannot just send out absentee ballots and wash their hands of
the matter. They also must count the absentee ballots as they come in, examining
the ballots for deficiencies and sending letters to voters to correct those deficiencies. Smith Dep., R.55-15, PageID#2454.
While each board processes absentee-ballot requests and completed absentee
ballots, it simultaneously conducts early in-person voting. The weekend before the
election always sees the most early voters. In presidential election years, the board
and its employees must staff the early voting area from 8:00 a.m. to 7:00 p.m. on
Friday, from 8:00 a.m. to 4:00 p.m. on Saturday, from 1:00 p.m. to 5:00 p.m. on
Sunday, and from 8:00 a.m. to 2:00 p.m. on Monday. Poland Decl. ¶4, R.54-1,
PageID#2097. In staffing the early voting area, the board must devote resources to
crowd control, checking in and assisting voters, and monitoring electioneering activities. Id.
In addition to their duties to absentee voters, boards receive a continuous
stream of questions from other voters and poll workers in the weeks leading up to
an election. Smith Dep., R.55-15, PageID#2454; Kelly Dep., R.55-6, PageID#2269.
In the midst of all this, boards must locate and train thousands of poll workers beginning three weeks before Election Day. The weekend before an election, some

15
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poll workers will drop out, forcing the Board to find and train replacements or reassign poll workers. Kelly Dep., R.55-6, PageID#2269; Smith Dep., R.55-15, PageID#2454.
A few days before an election, boards begin to deliver the physical voting
equipment to hundreds of polling locations throughout the county. Smith Dep.,
R.55-15, PageID#2454; see also Kelly Dep., R.55-6, PageID#2269 (describing the
170 polling locations in Montgomery County). In Hamilton County, this process
involves twenty-five distribution centers staffed by Board employees, from which a
poll worker for each precinct must pick up ballots and supplies the Saturday before
the election. If a poll worker does not show up—a yearly occurrence—the Board
must make alternative arrangements for delivery. Voter equipment is delivered
separately the weekend before the election, with Board staff members accompanying the equipment to each polling place.

Poland Decl. ¶¶6–7, R.54-1, Page-

ID#2097.
The boards must ensure that each polling location is prepared to open at 6:30
a.m. on Election Day. To that end, the Hamilton County Board conducts an organizational meeting on Monday night, where each polling location checks its supplies,
makes sure the public has access to the polling place, and verifies that the voting
equipment works properly. The Board operates the poll-worker help desk to assist

16

Case: 19-4112

Document: 8

Filed: 11/26/2019

Page: 22

with poll workers’ questions during the set-up process and also employs nearly 100
troubleshooters who can travel to polling places experiencing more complicated
problems. Poland Decl. ¶9, R.54-1, PageID#2097.
Boards need to transmit accurate lists of voters to the poll workers for Election Day voting, detailing who has already voted early or requested an absentee ballot and who is eligible to vote on Election Day. Smith Dep., R.55-15, PageID#2454–55; Poland Decl. ¶10, R.54-1, PageID#2097. Because in-person voting
runs through Monday at 2:00 p.m., the board cannot prepare this list until the close
of Monday’s voting. While larger counties may have the ability to transmit the updated lists electronically, smaller counties must hand deliver updated lists to polling locations. Poland Decl. ¶10, R.54-1, PageID#2097.
While they prepare for Election Day voting, the boards also must accommodate §3509.08’s provisions regarding jailed and confined voters. Boards organize
teams of employees who travel to hospitals, jails, and nursing homes to deliver and
collect ballots. Smith Dep., R.55-15, PageID#2431–32. For example, the Butler
County Board of Elections creates bipartisan teams of four. Id. PageID#2438; see
also Ohio Rev. Code §3509.08(A). The teams typically visit nursing homes during
the early voting period. The Butler County team goes to the jail the Friday before
the election, bringing blank ballots to the jail, waiting for the inmates to complete
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their ballots, and returning them to the Board of Elections. Smith Dep., R.55-15,
PageID#2438–39. Hamilton County uses a similar process. Poland Dep., R.55-16,
PageID#2474, PageID#2466, PageID#2471.
These, of course, form only the regular and expected duties of election
boards around an election. When unforeseen circumstances arise, the boards must
manage those issues as well.
Conclusion. With all this activity, the boards cannot accommodate an additional Election Day process—that is, hand delivering ballots to jails—without some
significant increase in resources. Testimony from the Butler County Board established that it would be “difficult, yes, to reach out and make sure everyone was in
place.” Smith Dep., R.55-15, PageID#2441. The director of the Hamilton County
Board agreed, opining that the Board would need additional staff to have the capacity to deliver ballots to late-jailed individuals on Election Day. Poland Dep., R.5516, PageID#2469–70.
The bottom line is that the State cannot have orderly elections while simultaneously fulfilling every Election Day request for an absentee ballot. Ohio’s election boards cannot possibly get an absentee ballot to everyone who winds up unable
to make it to the polls. Would anyone really contend that, once the State agrees to
fill anyone’s late request for an absentee ballot, it has to do the same for everyone?
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Does an exception for the unexpectedly hospitalized require election boards to
hand-deliver ballots to everyone else who is unexpectedly unable to make it to the
polls on Election Day, whether because of car trouble, a family death, a flooded
basement, or something else? Of course not. The State must be able to draw a line
somewhere. And one fully rational place to draw it—one that will accommodate a
small sliver of voters without sacrificing the State’s interest in assuring orderly
elections—is to make an exception permitting only the unexpectedly hospitalized
to make late requests. More relevant here, the State’s significant interest in orderly
election administration at least justifies refusing to extend this benefit to one group
of unavailable voters who pose particularly significant administrative and logistical
problems: those jailed voters who demand an absentee ballot in the very-chaotic
days on or before an election.
2.

Ohio’s law should be subject to rational-basis review.

In any event, the District Court should have applied rational-basis review
when assessing the legality of Ohio’s distinction between jailed and hospitalized
voters. “Under Anderson-Burdick, minimally burdensome and nondiscriminatory
regulations are subject to a less-searching examination closer to rational basis and
the State’s important regulatory interests are generally sufficient to justify the restrictions.” Comm. to Impose Term Limits on the Ohio Supreme Court v. Ohio Ballot
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Bd., 885 F.3d 443, 448 (6th Cir. 2018) (quotations omitted). Here, the law is minimally burdensome for the reasons laid out above. And it is “nondiscriminatory,”
in the relevant sense, because it fully accords with the principle that “all persons
similarly situated should be treated alike.” Cleburne, 473 U.S. at 439. After all, the
many logistical difficulties that arise in the jail context but not the hospital context
confirm that jailed voters are not similarly situated to hospitalized voters. It follows
that this Court should assess Ohio’s distinction between jailed and hospitalized
voters using “a straightforward rational basis standard of review.” Obama for Am.,
697 F.3d at 429.
Laws survive rational-basis review as long as there is “a rational relationship
between the disparity of treatment and some legitimate governmental purpose.”
Heller v. Doe, 509 U.S. 312, 320 (1993). Here, there is: given the logistical differences between delivering absentee ballots to jails and hospitals, and given the limited resources that election boards can afford to spare on Election Day and the days
just before it, there is a “rational relationship between the disparity of treatment
and” the State’s “legitimate governmental purpose” in the orderly administration
of elections. Id.
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The District Court’s contrary arguments all fail.

The District Court made various arguments in support of its contrary ruling.
Each fails.
As an initial matter, the District Court did not grapple at all with the relevance of election officials’ busy schedule on and around Election Day. It simply
ignored this critical aspect of the Secretary’s argument.
The court did address some of the many administrative difficulties posed by
late requests from jailed voters. For example, the District Court concluded that the
“differences between how long a Board of Elections official waits to locate an inmate versus a voter confined to hospital when attempting to deliver the ballot … are
not pertinent to whether the State is justified in imposing different deadlines for
the application for a ballot.” Op., R.70, PageID#4325. In other words, the court
did not see how logistical difficulties that made it more difficult to deliver jailed
voters’ ballots mattered to this case.
That reasoning is incoherent. The plaintiffs are not seeking, as relief, an opportunity to apply for ballots; they want the ability to vote by absentee ballot as long
as they request a ballot by 3:00 p.m. on Election Day. The difficulty of delivering
ballots in these circumstances bears directly on the burden the State would face
from allowing jailed voters to seek absentee ballots at the last minute.
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Next, the District Court dismissed the hardship imposed by the need for
election officials to get background checks before entering a jail. It said, “election
officials already undergo whatever background checks are necessary” before Election Day. Op., R.70, PageID#4327. The logistical difficulty of background checks
is just one of many that jails present. Regardless, the argument disregards the possibility that the board employees who received background checks to deliver absentee ballots before Election Day might be unavailable on Election Day.
The District Court additionally found that jailed voters are just as accessible
as hospitalized voters, since the exact whereabouts of either type of voter within a
hospital or jail might be unknown. Op., R.70, PageID#4325-26. This suggestion
overlooks a fundamental difference between the two types of facilities: while board
employees can enter hospitals and help locate voters, at jails they have to rely on
the assistance of guards, which eats up valuable time.
***
In sum, the Secretary is very likely to prevail on appeal. To be clear, that is
true for reasons other than those laid out above. For example, the District Court
improperly certified a class, and thus improperly awarded classwide relief. The
Secretary will make this and other arguments for reversal in his merits brief. But at
this stage, it suffices that the District Court’s ruling will likely be reversed because
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it misapplied the Anderson-Burdick test when it required Ohio to treat jailed and
hospitalized voters the same.
II.

Without a stay, Ohio’s citizens will suffer irreparable harm.
Evaluating a stay also requires asking whether the movant would suffer ir-

reparable harm. “[A]ny time a State is enjoined by a court from effectuating statutes enacted by representatives of its people, it suffers a form of irreparable injury.” Maryland v. King, 133 S. Ct. 1, 3 (2012) ) (Roberts, C.J., in chambers) (citation
omitted). Thus, an injunction “seriously and irreparably harms” a State any time
it wrongly “bar[s] the State from conducting … elections pursuant to a statute enacted by the Legislature.” Abbott v. Perez, 138 S. Ct. 2305, 2324 (2018). The
wrongful injunction in this case thus irreparably harms the State.
III.

A stay pending appeal will not harm the plaintiffs.
Staying the injunction poses little threat of harm to the plaintiffs. The 2018

election that the named plaintiffs sued for the ability to vote in has already passed.
To the extent others are worried about being in jail on Election Day, Ohio offers
them ample opportunity to vote beforehand. Ohio even allows them to vote by absentee ballot, provided they seek a ballot no later than noon on the Saturday before
the Tuesday election. Citizens can plan accordingly. To the extent they are willing
to bear the risk of being jailed after noon on Saturday, that risk is no different than
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the risk faced by every other citizen who may find himself unable to vote for reasons unrelated to hospitalization—car trouble, a busy day at work, or anything else.
IV.

A stay will serve the public interest.
In cases involving a constitutional challenge to state law, the public interest

lies in a correct application of the relevant federal constitutional and statutory provisions, “and ultimately … upon the will of the people of [the state] being effected
in accordance with [state] law.” Coalition to Defend Affirmative Action v. Granholm,
473 F.3d 237, 252 (6th Cir. 2006). Because Ohio’s distinction between hospitalized voters and jailed voters is valid, the public’s interest is harmed by the District
Court’s injunction, which prevents “the will of the people” from “being effected.”
Id.
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CONCLUSION
The Secretary respectfully asks the Court to stay the lower court’s judgment
pending appeal or, in the alternative, expedite the appeal so that it is resolved before March 14, 2020.

Respectfully submitted,
DAVE YOST
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