INTERIM MEMORANDUM OF UNDERSTANDING

This Memorandum of Understanding (*MOU”) is made by and among the ACLU, ACLU
of Arizona, Démos, and the Lawyers’ Committee for Civil Rights Under Law, on behalf of the
League of Women Voters of Arizona, Mi Familia Vota Education Fund and Promise Arizona
(hereinafter collectively the “Advocates™), and the Arizona Department of Transportation, the
Arizona Department of Economic Security and the Arizona Health Care Cost Containment
System (hereinafter collectively the “Parties™).

Recitals

WHEREAS, on November 14, 2017, the League of Women Voters of Arizona, Mi
Familia Vota Education Fund, and Promise Arizona sent a letter (hereinafter the “Notice Letter™)
to the Arizona Secretary of State (“SOS™), who is the Chief Election Official, alleging that the
State of Arizona is not in compliance with Section 5, Section 7, or Section § of the National
Voter Registration Act (“NVRA™), 52 U.S.C. §§ 20504, 20506, and 20507. and that State
agencies are failing to meet their obligations under Section 203 of the Voting Rights Act
(“VRA™) in counties covered by its protections. This letter was sent on behalf of the above civic
engagement organizations by the ACLU, ACLU of Arizona, D&mos, and the Lawyers’
Committee for Civil Rights Under Law;

WHEREAS, the agencies whose voter registration activities were addressed in the Notice
Letter are Arizona Department of Transportation (“ADOT™), the Arizona Department of
Economic Security (“DES”), and the Arizona Health Care Cost Containment System
(“AHCCCS™) (herein after collectively the “Agencies”™). ADOT administers motor vehicle
driver license service transactions in Arizona that are covered by Section 5 of the NVRA. DES
and AHCCCS administer public assistance transactions in Arizona that are covered by Section 7
of the NVRA, including the Supplemental Nutritional Assistance Program (“SNAP™), Medicaid,
Children’s Health Insurance Program (“CHIP™), and Temporary Assistance for Needy Families
(“TANF"). See H.R. Rep. No. 103-66, at 19 (1993) (Conf. Rep.): Department of Justice, The
National Voter Registration Act of 1993 (NVRA): Questions and Answers, Q13. In addition, the
Agencies must comply with Section 203 of the VRA;

WHEREAS, the Agencies deny that they are in violation of the NVRA or VRA;

WHEREAS. the Parties now desire to resolve this matter without the need to resort to
litigation;

WHERFEAS, Advocates and Agencies share the goal of ensuring that all eligible
Arizonans receive the opportunity to register to vote in accordance with the NVRA and the
VRA:




WHEREAS, Advocates and Agencies have agreed to engage in on-going negotiations to
ensure compliance with the NVRA and VRA, including making changes to the ADOT forms,
online systems, and processes concerning changes of address that the parties agree are necessary;

WHEREAS, ADOT currently periodically sends the Secretary of State a delimited text
file containing change of address information with respect to driver licenses and non-driver
identification cards submitted by all ADOT customers who are over 18 years of age and whose
driver license type does not indicate they are non-citizens;

WHEREAS, in recognition of the demands of the November 2018 General Election and
needed technology upgrades, the Parties agree to the following Interim Remedial Measures that
will be put into place before the General Election;

WHEREAS, Advocates do not concede that the “Interim Measures” described herein
remedy all alleged NVRA or VRA violations, but in exchange for the Agencies agreeing to
undertake the described actions and the Parties® agreement to engage in comprehensive
negotiations concerning long term NVRA compliance, the Advocates are willing to forebear
{rom initiating formal litigation against the Agencies until December 1, 2018, if'af all.

NOW, THEREFORE, the undersigned Parties hereby agree to the following Interim Remedial
Measures:

Remedial Mailings — Section 7 Clients:

1) A one-time Remedial Voter Registration Mailing shall be sent by the Agencies to cach
primary contact (“Client”) who engaged in an application, recertification, rencwal, and/or
change of address (“Covered Transaction”) with DES or AHCCCS between August 1,
2017 and July 31, 2018 (hereinafter the “‘relevant time period”), whether in person,
online, by phone, or by mail.

a) This Remedial Voter Registration Mailing shall be sent to the primary contact who
engaged in a Covered Transaction during the relevant time period through Health-e-
Arizona Plus, through the telephone with DES, or through an in-person transaction
with DES or AHCCCS: or who received a Medicaid Renewal Letter during the
relevant time period, except that the one-time Remedial Voter Registration Mailing
need not be sent to the primary contact if that person is not a U.S. Citizen.

b) The Remedial Voter Registration Mailing will include:
i. A State Voter Registration Form marked with a specific code in accordance
with Sections 1.5 and 1.6.2 of the Arizona Secretary of State’s draft 2018
election procedures manual to track voter registration applications that originate




from public assistance clients. This form already exists and provides
opportunity to register to vote in both Spanish and English.

ii. An Explanatory Letter, an exemplar of which is attached to this MOU as
Exhibit A. This Explanatory Letter will be provided both in English and
Spanish.

¢) The Remedial Voter Registration Mailing will be sent bearing the return address of
either DES or AHCCCS as appropriate for the client, using envelopes similar to those
the Agency regularly uses to correspond with clients.

d) Only once mailing to each household is required.

¢) Sending of the Remedial Voter Registration Mailings will be completed no later than
August 31, 2018.

On-going Remedial Measures:

2) Policy:

a) From execution of this MOU, until such time as a permanent resolution of this matter
is reached, a voter registration application shall be distributed to each Client during
each in-person Covered Transaction conducted by DES and AHCCCS at an office,
unless the Client declines to register to vote in writing in response to the voter
registration question on the NVRA Form-3.

b) Caseworkers shall not complete the NVRA Form-5s or their equivalent unless
specifically requested by the Client. A client’s fajlure to complete the NVRA Form-5
does not, without more, constitute a request by the client for the caseworker to
complete the form but the caseworker may document on the top portion of the
NVRA-5 form that a voter registration application was provided to the Client.

¢) DES and AHCCCS staff will offer assistance with voter registration 1o each Client
engaged in a Covered Transaction.

3) Training:

a) By August 31,2018, DES will conduct a WebEx training and policy broadcast for
cach employee that engages with clients during Covered Transactions. The training
shall include an explanation that it is the policy of the state to require distribution of a
voter registration application to each Client engaged in a Covered Transactions unless
they decline to register to vote in response during in-person transactions to the voter




registration question by marking “no” on the NVRA Form-5, and that assistance with
yoter registration will be offered. The training will also instruct staff that the Form-5s
shall not be completed by case workers unless requested by the Client but the
caseworker may document on the top portion of the NVRA-5 form that a voter
registration application was provided to the Client if the Client leaves the voter
preference question blank.

b) Any new DES employee orientation program conducted through October 9, 2018 will
include an explanation of the procedures outlined in paragraph 3(a).

¢) AHCCCS will continue to require voter registration training for employees who
engage with Clients during Covered Transactions. The training includes an
explanation of the requirement for distribution of a voter registration application to
cach Client engaged in a Covered Transaction during in-person transactions unless
the Client declines to register to vote by marking “no” to the voter registration
question on the NVRA Form-5 and that assistance with voter registration will be
offered. AHCCCS will also conduct mandatory refresher training by August 31,
2018.

4) Reporting:

a) Not later than September 14, 2018, the Agencies shall report to the Advocates the
final number of the Remedial Voter Registration Mailings sent pursuant to paragraph
(1) of this MOU.

b) DES shall report to the Advocates when the training required by paragraph 3(a) of
this MOU is completed and when the policy broadcast required by paragraph 3(a) of
this MOU is issued and provide Advocates with a copy.

203 of the VRA:

5) By August 31,2018, ADOT will ensure that the current paper ADOT Driver’s
License/Identification Card Application shall be translated into Spanish and distributed
for use in all MVD offices in counties covered by 203 (Maricopa, Pima, Santa Cruz, and
Yuina), including Authorized Third Party offices that are authorized to conduct driver
license transactions. Clients shall be allowed to complete forms in Spanish and submit
them to Agencies for processing. At the start of each day, there shall be sufficient
numbers of Spanish-language forms in each MVD office and offices operated by an
Authorized Third Party for each such office’s typical daily volume of clients based on
past observations.




Additional Terms:

6)

7)

8)

9

ADOT agrees to provide the SOS any data necessary to achieve compliance with any
future agreement between the Advocates and the SOS related to compliance with the
requirements of Section 5 of the NVRA or any Court order issued against the SOS related
to compliance with Section 5 of the NVRA, including but not limited to providing to the
SOS a list of all ADOT clients who reported a new address to ADOT during any Covered
Transactions (initial application, renewal, Duplicate/Credential Update or change of
address) whether online or in-person since November 9, 2016. This list shall include as
much information as ADOT can provide, including, but not limited to, the person’s name,
current address, previous address, driver license number and type, partial social security
number, and date of birth. This data will be provided in a delimited text file similar to the
address change delimited text file ADOT currently provides to the Secretary of State.

The Parties agree to engage in on-going settlement discussions regarding a final
resolution of this matter. The goal of these discussions will be to enter into a final
agreement resolving all outstanding issues within six months of the execution of this
MOU. The final agreement shall set specific benchmarks and timelines for completion of
the necessary technology upgrades.

To facilitate such discussions, the Advocates shall prepare and present to Agencies within
eight weeks of the date of this MOU a comprehensive list of the issues that the Advocates
believe should be addressed in any final resolution of this action.

Advocates and Agencies acknowledge that this MOU represents a collaborative ctfort by
all parties to enhance voter registration opportunities for Arizona citizens.

Binding Effect:

10) The terms of this MOU shall be binding on all Parties.

[ 1) Upon execution of this MOU, Advocates agree not to raise any claims against DES or

AHCCCS that have been asserted or could have been asserted up until the date of
exccution of this MOU that are based on Section 7 of the NVRA at any time before
December 1, 2018.

12) Upon execution of this MOU, Advocates agree not to raise any and all claims against

ADOT that have been asserted or could have been asserted up until the date of execution
of this MOU that are based on Section 5 of the NVRA before December 1, 2018.
Although Advocates will not raise any claims against ADOT unless required by the
Court, the parties acknowledge and understand that nothing in the agreement prevents the




SOS or any other party from bringing a claim against ADOT in any NVRA enforcement
proceeding.

13) The Advocates and the Agencies will engage in comprehensive negotiations concerning
long term NVRA compliance in a mutual effort to negotiate a resolution to this dispute
without the need for formal litigation. However, nothing in this MOU shall preclude the
Advocates from bringing any claims related to any NVRA violations or VRA violations
against the Agencies after December 1, 2018, if the Advocates and Agencies are unable
to reach an agreement. Nothing in this MOU shall be interpreted to preclude the
Advocates, within such lawsuit, from asserting or offering proof of any claims or facts
alleging widespread past and ongoing violations of Section 5 and 7 of the NVRA or VRA
by the Agencies that the Advocates have alleged prior to entering into the negotiations
leading to MOU, including in the Notice Letter.

14) Nothing in this MOU will prevent Advocates from acting to enforce compliance with the
NVRA or VRA if future NVRA or VRA violations occur; or if DES, AHCCCS or ADOT
do not take the steps as required in this MOU regardless of when those actions occur.

15) In entering into this MOU, the Agencies do not admit to any liability or wrongdoing
under the NVRA, VRA, or any other law, or waive any of their defenses, and Advocates
do not waive or release any claims based on violations of Section 5 or 7 of the NVRA, or
Section 203 of the VRA.

16) Before pursuing any legal remedies for an alleged breach of this MOU, Parties agree to
make their best effort to resolve any dispute without judicial intervention. If any Party
believes that another Party is in breach of this MOU, or any other dispute arises under the
terms of this MOU, the aggrieved Party shall, within 30 days of the Party becoming
aware of the asserted breach or dispute, notity the other Party in writing of the asserted
breach or dispute. The Parties will work cooperatively and make their best effort to
promptly remedy the asserted breach or dispute without judicial intervention. If
reasonable good-faith efforts to resolve the asserted breach or dispute fail, the Parties
may pursue all Jegal remedies available.

Joint Negotiation and Drafting

17) The Parties hereto have participated jointly in the negotiation and drafting of this MOU
with the assistance of counsel and other advisors and, in the event any ambiguity or
question of intent or interpretation arises, this MOU shall be construed as jointly drafted
by the parties hereto and thereto, and no presumption or burden of proof shall arise
favoring or disfavoring any party by virtue of the authorship of any provision of this
MOU, or any other documents attached or referenced therein.




Costs:

18) As consideration for this MOU, the Advocates agree to waive any claim for attorneys’
fees or costs incurred in connection with the negotiation, implementation and monitoring
of this MOU. In exchange, the Agencies agree to be bound by the terms of this MOU and
to implement its terms in good faith and in cooperation with the Advocates.

19) Nothing in this Agreement shall be construed to prevent the Advocates from pursuing
attorneys’ fees and costs incurred before or after December 1, 2018, as permitted by 52
U.S.C. § 20510 and Section 14(e) of the VRA, if the Agencies breach the terms of this
MOU, and nothing in this MOU will be construed to prevent the Advocates from seeking
fees and costs related to preparing any such litigation. In the event of such litigation,
however, the Advocates will not seek attorneys’ fees and costs related to time spent
negotiating, implementing, or monitoring this MOU,

Execution in Counterparts:

20) This Agreement may be executed in counterpart originals, and any copies and facsimiles
of such counterparts shall be considered originals.

21) The undersigned attorneys represent and warrant that they have authority to enter into
this agreement on behalf of the respective parties they represent, and that this agreement
shall be binding upon, and inure to the benefit of, the heirs, personal representatives,
successors and assigns of the parties hereto.

[Signatures on Following Page]
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