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he Supreme Court’s decision in Citizens United

v. FEC allowed corporations to spend unlimited

amounts of money to influence American

politics. But, the American public is kept from
understanding the full impact of new corporate money
in politics because of the explosion of secret political
spending and the failure to adopt common sense disclosure
requirements.

Since Citizens United, more than $600 million in dark
money has been spent in U.S. elections through 501(c)(4)
and (c)(6) organizations that do not have to disclose their
funders. Secret corporate political spending threatens
the integrity of our democratic self-government, as those
with the deepest pockets can overwhelm other voices.

This financial influence leads to the needs and wants of
corporations being prioritized and can skew important
public policy outcomes, often in ways that perpetuate
racial inequities. But while politicians typically know who
is spending money to support their political fortunes, the
public is denied the ability to properly assess when “elected
officials are ‘in the pocket’ of ... moneyed interests.”!

Many have called for measures that would pull back
the curtain on corporate political spending. Greater
transparency of such spending is particularly needed with
respect to government contractors, who are given taxpayer
dollars to do the people’s business.? These contractors
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often turn around and engage in political spending to influence
policies that preserve their profits at the public’s expense, or affect
contracting decisions. Government contractors often heavily advocate
for, and profit when the federal government adopts, policies that
disproportionately harm people of color and other traditionally
disenfranchised populations. An executive order requiring
government contractors to disclose their political spending would
help the public hold government contractors accountable for political
spending that benefits their bottom lines while entrenching structural
racism in our country.

I. Political Spending by Government Contractors

The federal government expends much of the public purse through
contractors that provide goods and services. Currently, there are a
number of companies that profit from government contracts and then
spend money in politics to influence politicians to support policies
they view as benefitting their bottom line. Often these policies have a
disproportionately negative effect on people of color and fail to reflect
the priorities of the American public. It is, therefore, unsurprising
that many companies and 501(c)(4) and (c)(6) organizations are
actively advocating to preserve their right to flood the political sphere
with dark money, thereby avoiding public accountability.?

Requiring government contractors to disclose the money they
spend in politics through all channels will allow the public to better
assess what corporations are getting for their political investments.
Even when only partially accounted for, since they fail to capture
sums spent through secret channels, the numbers are staggering.
According to the Sunlight Foundation:

Between 2007 and 2012, 200 of America’s most politically
active corporations spent a combined $5.8 billion on
federal lobbying and campaign contributions. [But] what
they gave pales compared to what those same corporations
got: $4.4 trillion in federal business and support.*

That amount is “more than the $4.3 trillion the federal government
paid the nation’s 50 million Social Security recipients over the same
period.”s

A closer look at the top 20 publicly traded federal contractors in
2013 and 2014—17 of which remained the same in both yearss—gives
a further glimpse into the extent of the dark money problem among
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federal contractors. In 2013 and 2014, these government contractors
were among the top corporate political spenders.” During the

last election cycle, the PACs and employees of these companies
contributed over $50 million to candidates® and received over $261
billion in federal contracts.®

Figure 1. The Top 20 Publicly Traded Federal Contractors &
Disclosure of Dark Money

Do Not Disclose
80%

Disclose
20%

However, these numbers only reflect part of the story. Of the
aforementioned publicly traded federal contractors, 80 percent do
not disclose the amounts that they contributed to 501(c)(4) and
501(c)(6) organizations.'® This is deeply troubling given that the
number of groups filtering dark money into our political system has
increased exponentially in recent years''—so much so that the 2014
mid-term was dubbed, by some, as the “dark money election.”’> And
since secret political spending has been growing exponentially in
each election since Citizens United, we can expect 2016 to be even
worse.

Il. Secret Political Spending by Government Contractors Contributes
to Racial Inequities in the United States

The interests of government contractors are often not in
alignment with those of the general public and, in particular, people
of color. Such contractors have helped reinforce systems of structural
racism that exist in the U.S. Two recent examples of such efforts can
be seen in the ways that government contractors have: (a) actively
worked to defeat efforts to increase the minimum wage, and (b)
sought to strengthen an already racially biased and flawed system of
incarceration.

The government contracting process also contributes to racial
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inequity in other ways. First, spending by government contractors
and other members of the donor class operates to maintain an
unrepresentative government. And, second, there have been
numerous instances where government contracts have been awarded
to those with political connections and resulted in the waste of
public dollars, which could have been allocated to programs that
help promote racial equity and dismantle systems of structural
racism.

A. Corporate Political Spending Keeps the Minimum Wage
Below a Living Wage

Government contractors actively oppose efforts to raise the
minimum wage, a policy that would help lift people out of poverty
and improve racial equity in our nation. As a recent Démos report
explained, government contractors often benefit from paying many
of their workers low wages while providing exorbitant compensation
for company executives:

Through federal contracts and other funding, our

tax dollars are fueling the low-wage economy and
exacerbating inequality. Hundreds of billions of dollars in
federal contracts, grants, loans, concession agreements,
and property leases go to private companies that pay low
wages, provide few benefits, and offer employees little
opportunity to work their way into the middle class.*?

An increase in the minimum wage would raise millions of
Americans out of poverty.** Since 2009, the federal minimum
wage has stood at only $7.25 per hour.'s At this rate, a full-time
worker earns only $15,080 each year—which falls below the federal
poverty guidelines for households of two or more.'s Individuals
living at such a low-income level will not be able to help generate
growth in the American economy. Rather, they have to rely on food
stamps and other public assistance benefits just to make it from one
paycheck to the next.

Furthermore, increasing the minimum wage is an important tool
in efforts to improve racial equity in our nation. This is clear when
one looks at the demographic makeup of our nation’s low-wage
workforce: while people of color make up only 32 percent of the
American workforce, they comprise approximately 42 percent of the
minimum wage workforce.'”

However, while the American public strongly favors raising the
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minimum wage's—and while such a reform would improve the lives
of hard-working Americans, advance racial justice, and increase the
amount of money being spent in the economy—legislation aimed at
increasing the federal minimum wage has been defeated numerous
times over the years.'

Members of the legislature opposing a minimum wage increase
frequently argue that raising it would harm businesses.?° These
arguments often closely parallel those that have been made by
government contractors, who are members of 501(c)(4) and (c)(6)
organizations—like the International Franchise Association (“IFA”)
and the “Jeffersonian Project,” the 501(c)(4) arm of the American
Legislative Exchange Council ("ALEC”)—that actively oppose
raising the minimum wage.?!

Dark money groups and their affiliates have issued publications
arguing against a minimum wage increase,?? lobbied against
increasing the minimum wage,?* and drafted language that
prevents any political subdivision within a state from raising the
minimum wage above what is required by the state,>* which has
been introduced in at least 12 state legislatures.?s In addition, IFA
is actively challenging the ordinance enacted by the City of Seattle,
which increases the minimum wage to $15, in court.>

Despite the fact that the American public largely supports
proposals to increase the minimum wage, government contractors
have consistently campaigned against efforts to establish a living
wage. The current minimum wage allows contractors to increase
their profits at the expense of their employees and benefit from a
low-wage workforce which, in the United States, is comprised of a
disproportionately high percentage of people of color. The public
has a right to know how contractors are spending the tax dollars of
hard-working Americans to advocate against the interests of hard-
working Americans.

B. Corporate Political Spending Maintains the Prison-Industrial Complex

It is no secret that the U.S. criminal justice system is racially
biased. Our society is one that: incarcerates Blacks at nearly six times
the rates of whites; sentences Blacks for drug offenses at nearly 10
times the rate of whites, despite the fact that whites use drugs at five
times the rate as Blacks; imposes sentences on Black males that are
approximately 20 percent longer than whites convicted of similar
crimes; and disproportionately assigns the death penalty to people of
color.?”

The private prison industry thrives on maintaining a system

2015 * 5



that incarcerates high numbers of people and keeps them in jail

for longer terms. And, in recent years, there has been a boom in

the growth of the federal private prison population that has vastly
outpaced the growth in the incarceration rate. According to data
recently released by the Bureau of Justice Statistics, between 2000
and 2012, the number of individuals held in private federal prisons
increased by 10.1 percent on average each year; however state private
prisons only saw an annual increase of 2 percent.?® In addition, as
of 2012, approximately half of all individuals housed at immigrant
detention facilities were at privately operated facilities, as compared
to approximately one-fourth a decade prior.>

Three of the largest for-profit private prisons in the U.S. are the
Corrections Corporation of America (“CCA”), The GEO Group, Inc.
(“GEQO”), and Management and Training Corporation (“MTC”).
According to the Center for Responsive Politics, in the 2014 election
cycle, these groups spent $3.698 million on lobbying federal officials
and the PACs and employees of these companies contributed
$552,636 to federal campaigns.*® But this may only be a fraction of
what these companies have filtered into the federal political system
because it includes only those contributions that have been disclosed.
There is no way of knowing how much money these companies have
funneled into the political process through 501(c)(4) and (c)(6)
organizations.

The payout for CCA, GEO, and MTC's efforts: in 2013 and 2014,
these companies received over $1.561 billion in contracts from the
federal government.*!

These for-profit private prison companies have openly described
how they benefit from policies that result in higher rates of
incarceration. As CCA noted in its 2014 Annual Report:

The demand for our facilities and services could be
adversely affected by the relaxation of enforcement
efforts, leniency in conviction or parole standards and
sentencing practices or through the decriminalization of
certain activities that are currently proscribed by criminal
laws. For instance, any changes with respect to drugs and
controlled substances or illegal immigration could affect
the number of persons arrested, convicted, and sentenced,
thereby potentially reducing demand for correctional
facilities to house them.... Legislation has also been
proposed in numerous jurisdictions that could lower
minimum sentences for some non-violent crimes|.]32
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It is, therefore, no surprise that CCA, GEO and others support
policies (like three-strikes and truth-in-sentencing laws) that dole
out harsher punishments, result in lengthier sentences, and increase
rates of incarceration among the general American public and the
immigrant population.** In addition, these groups have actively
opposed legislation that would subject the private prison industry to
the same federal public records laws as government-run prisons.**

CCA, GEO, and MTC are also all members of ALEC,*> which, as
noted above, recently opened a 501(c)(4) arm that has been dubbed
the “Jeffersonian Project”*¢ ALEC has frequently supported policies
that disproportionately harm individuals of color, including policies
that have resulted in the explosion of the prison population over the
last few decades.*” By donating to the “Jeffersonian Project” or one
of the many other 501(c)(4) or (c)(6) organizations that exist, groups
like CCA, GEO, and MTC are able to influence politicians outside
the public’s line of sight.

When legislators benefit from secret corporate political spending
by private prison companies, and then support policies that advance
the prison-industrial complex and increase the profits for these
private prison companies, they are helping to maintain a system
of criminal injustice that will imprison approximately 1 in 3 Black
males over the course of their lifetimes.*® The current system
disproportionately punishes people of color and creates “devastating
economic consequences’ for communities whose populations are
incarcerated at inflated rates.>

C. Corporate Political Spending by Government Contractors
Perpetuates Inequities in Political Representation
People of color are underrepresented in elected office. In total,
of the 535 members of Congress, there are only 96 people of color
(nearly 18%),*> meaning that over 82% of Congress is white, non-
Hispanic. And, of these elected officials, only 46 (approximately
8.6%) are Black.** However, the 2014 population estimates produced
by the U.S. Census Bureau show that these numbers do not reflect
the demographic makeup of our nation. The Census Bureau
estimates that, in 2014, only 62.2% of the U.S. population was white,
non-Hispanic and 14.3% of the population identified as Black.*
The role of money in politics is one large factor contributing
to the underrepresentation of people of color in Congress and
elected office more generally. For instance, candidates of color often
lack “access to networks of wealthy donors™* and tend to raise
significantly less than their white counterparts.+
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Government contractors and other companies have contributed
to this problem in several ways. First, whites dominate the boards of
large companies,** which makes it unlikely that corporate spending
will be appropriately “responsive to the needs of people of color+
Indeed, as demonstrated by the case studies above, the money that
government contractors and other large companies tend to spend
on politics is adverse to the interests and needs of people of color
and other disenfranchised groups. This is deeply troubling when one
considers the fact that, “[o]n issue after issue—from the minimum
wage, to paid sick leave, to the regulation of predatory lenders—it is
the donor class whose views and priorities win out in the end”+

Second, companies contribute more to efforts to elect white
candidates.*® This helps sustain an unrepresentative democracy
that is unresponsive to the needs of people of color. Studies have
shown that white legislators from both sides of the aisle respond less
frequently to the needs and concerns raised by people of color, while
legislators of color will respond more frequently to their constituents
of color and are more likely to advocate for issues and support
policies that are of importance to people of color.*

D. Corporate Political Spending Fosters Pay-to-Play Corruption
at the Expense of Public Investment

Secret political spending fosters a pay-to-play culture that benefits
the politically well connected. The federal government hands
out hundreds of billions of dollars of contracts each year without
undertaking a meaningful bidding process.>° These contracts have
reportedly favored large contributors “over small competitors,
reward[ed] political connections rather than management skill,”
and resulted in numerous instances of fraud, mismanagement,
and waste.>! The current system, which results in the inefficient
allocation of taxpayer dollars, can have an enormous impact on the
lives of the American public.

When federal dollars go to waste, the American public suffers.
Requiring contractor disclosure could help combat pay-to-play
corruption and encourage a competitive bidding process that will
save taxpayer dollars and allow them to be reallocated to our nation’s
education system®> and other programs that help reduce the racial
wealth gap and foster racial equity.
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I1l. We Need an Executive Order to Require Disclosure of Secret
Corporate Political Spending by Government Contractors

When the U.S. Supreme Court decided Citizens United in 2010,
it held that the First Amendment grants corporations the right to
spend an unlimited amount of funds on politics.>* At the same time,
the Court upheld requirements that the true source of political
spending be disclosed, recognizing that “transparency enables the
electorate to make informed decisions,” “see whether elected officials
are ‘in the pocket’ of ... moneyed interests,” and “give proper weight
to different speakers and messages.”*

The Court envisioned a “prompt” disclosure regime facilitated by
the Internet, which would allow shareholders and citizens “to hold
corporations and elected officials accountable.”s> But this modern
disclosure system does not yet exist. Instead, corporations have
funneled contributions through 501(c)(4) and (c)(6) organizations
that do not have to disclose their funders. This allows corporations
to keep their political spending in the dark.

President Obama can act to improve the problem of dark money
in politics dramatically by issuing an Executive Order to require
federal contractors to fully disclose the money they spend in politics.
This Order would be an important first step in bringing corporate
political spending out of the dark and into the light, to illuminate
what candidates are in the pockets of big businesses with interests
that diverge from those of the American public and, in particular,
people of color.
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